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TRANSLATOR'S PREFACE. 

It has been thought wise to translate most of 
Groenewegen's Comments in full for the use of students, 
who in studying Justinian's Institutes, will find them of 
great value. It will also enable them to understand what 
portions of the Institutes, not commented upon by 
Groenewegen, may be taken to have remained law in his 
day and in large measure to be law at the present moment. 
The greatest changes in his day, as in ours, have been in 
the law of Persons. The law of Things and Obligations has 
remained very largely as it was in 1649. Where abrogations 
have occurred by Cape Statute I have referred to the 
fact in Notes ; and the rules laid down by the Supreme 
Court for the decision of the question, whether in any 
given case, a rule of Roman-Dutch law may be taken to 
have now fallen into desuetude, or never to have been 
introduced here, will be found treated there as well. 
Where necessary I have given short translations of the 
Institutes in inverted commas to show the subject matter 
of a section. 

V. S. 

Chambers, 

September, 1908. 



PAETI. 



TNST TTUTES OF JUSTIMM. 



ERRATUM. 



For " punishable " in the first line of note <») page 
i33> read " recognised ". 



We have accorded to them (the Institutes) 
all the force of our Constitutions.'' 



SUMMARY. 



1. Authority of Civil Law 
everywhere great, but not 
everywhere the same. 

2. In France it is not 
observed, except in so far 
as it is founded on reason. 

8. It has the force of law in 

Belgium. 
4. Especially in Frisia. 
5-14. But this subject to 

exception in many ways. 



15. Wherefore in many places 
what the law is to-day 
difficult to say. 

16. In doubt recourse to be 
had to observances of 
neighbouring countries. 

17. Custom so far as it alters 
the Civil Law more 
readily followed to its 
logical conclusion to-day. 

18. Author's aim in present 
treatise. 



Here, opportunely for us, arises the necessary and most 
practical question, as to what force these Institutes and 
indeed the whole Roman Civil law have to-day.* It is 
known that amongst most nations the civil law obtains, 
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so much so that even the Turks, use the Greek code of 
Justinian. In some places, however, it has greater and 
in others less authority. In France it has no force nor is 
it observed except in so far as it is found to be reasonable; 
hence the judges there do not take an oath of office that 
they will observe the civil law. But in Belgium the 
Roman law receives much greater authority, for as it is 
full of sound reason and equity, it was at first quoted in 
cases as an illustration of what was just and equitable 
and then at length became accepted as law itself, and now 
regularly obtains the force of law in our midst.^ Hence 
the States in framing laws often refer to the Roman law 
as to a common and well established law ; as for example 
in the Placaat of 1 April, 1580, on the law of Succession ab 
intestato (art. 14). Hence the judges take an oath of office 
to uphold the Roman laws.^ But above all others the 
Frisians adhere most strictly to that law.^ 

This rule however, that the Roman civil law has the 
force of law in Belgium, ceases to apply in many ways. 
(1) In those cases in which it has been superseded by the 
Edicts of the sovereign or of the States.* For although 
the Towns may have the right of making laws,** they 
have not the power of overriding the common law: 
because as far as that is concerned they are regarded as 
being in the position of private individuals.^ (2) The rule 
does not hold in those cases in which the Roman law has 
been departed from by special custom.® The authority of 
the Roman laws is not indeed small with us, but never- 
theless they are not of such force as to override use or 
custom."'' (3) The result is the same if it is not the law 
itself, but the reason for the law which is removed by 
statute or custom, and ceasefe to exist. Again, the scope 
of these limitations upon the Roman law, is extended in 



^Grot. Introd. 1.2.26 : Merula prax. civ. 1. 1. tit. 4. c. 1. in fin. : Christin 
Vol. I. decis 343 : Goris. advers. tract. 4. de differ, jur. sec. 1. : Nic. 
Burgund. ad cons. Flandr. prolog. 2.5 : Vide Bugn. diet. 1. 2. sec. 11. 

* Merula prax. civ. lib. 4. tit. 6. c. 2 n. 1. 

« Sande 1. 2. tit. 2. defln. 2. & 7. in fin. 

*T>.D. allegati 1. 28. sed et posteriores D. del.l. arg. 1.12. pacta novissima 
C. de pact. 

«D. 50.16.16. 

^D, D. supra allegati: Consultat. J. C. Batav. part 1. cons. 47 in vers, 
soo dat alle 1. 32. de quib. & 1. 1. seqq. D. de 1. 1. 

As is shown in 1. 2 Feud. tit. 1. de feud, cognit. c. 1. in verb, legum. 
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many ways. (1) When the statute or custom altering 
the common law, applies to corollaries, as when one thing 
leads logically to another.^ (2) When several rules depend 
upon one principle, and the principle* is departed from, all 
the rules depending upon it are considered to have been 
affected thereby.* (3) A statute of this kind altering the 
common law and dealing with one of several correlated 
things, is extended to the others.^ (4) It is also extended 
to those things which are of the nature of the matter 
dealt with.* (5) And to cases which in common parlance, 
or by an extensive meaning of the term used, are covered 
by the case expressly dealt with.^ (6) When two matters 
are equally treated by some ancient law, and a statute or 
custom intervenes and deals with the one, it is extended 
to the other.^ (7) The result is the same when the reason 
for the change is expressed in the custom or in the 
enactment, or if not expressed, is understood.^ (8) And as 
a rule, when in regard to a casus omissus in the custom, not 
a similar, but the same reason for it appears : because 
then it is not considered to be matter for an extensive 
interpretation, but the case itself is covered by the reason 
for the custom.^ And in this way the rule also applies in 
regard to penalties.^ 

But it must be remarked that the extensive interpreta- 
tion is more readily applied when the reason is given in 
the statute or custom, than when it is omitted : because 
we are not able to give the true reason for all the laws 
enacted by our ancestors or adopted by popular usage.^® 
And hence as it is often doubtful, on what reason or 



^Kocchus Curtius de consuetud. Sec. 4. n. 16.: Cravet. de antiquit. 
tempor. pt. 4. arg. 1. n. 67. : Tusch. torn. 3. concl, 664. n. 37. lit. E.* 

^ Tusch. diet, concl. 664. n. 45. 

»Arg. 1. ult. C. de Indict, viduitt. oUend. Roch. diet. sec. 4..n. 13. 
Cravett. diet, part 4. n. 71. cum seqq. 

^ Cravett. diet. part. 4. n. 70. 

^Cravett. diet. part. 4. arg. 1. n. 80. cum seqq. Curt. diet. sec. 4. n. 12. : 
Tusch. diet, concl. 664. n. 57. 

^ Curt. diet. see. 4. n. 14. : Cravett. diet, part 4. n. 98. cum seqq. : Tusch. 
diet, concl. 664. n. 48. 

■^Cravett. diet, part 4. in princ. n. 86 cum seqq. 

®Roeh. Curt. diet. see. 4. n 23. in vers, ultimo: Tusch. diet, concl. 664. 
n. 77. cum seqq. 

^ Gloss, in cap. 1. verb. Italic, de tempor. ordin. in 6 vide Tusch. diet, 
concl. 664. n. 48. cum seqq. 

i°l. 20. non omnium D. de L. L. 
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whether on one reason alone, a Custom or Statute is 
founded, we ought to have recourse to natural reason, and 
consider on what grounds a wise man would have been 
moved to make such a law. But in an investigation of 
this kind there is often too soon a difference of opinion 
among the judges, and among advocates and conductors of 
lawsuits contention arises, because of the natural aptitude 
of man for disagreement.^ Hence it is that our usages are 
often obscure, so that in cases of ambiguity of that kind, 
recourse should be had to the customs of neighbouring 
places.^ But this is not to be forgotten, that a custom 
altering the Roman law can nowadays be much more 
readily, than in the times of the Romans, followed to its 
logical consequence, and be applied to similar cases: 
because the civil law, given to the Roman people 
a thousand years ago and more, and by our people adopted 
only in generCy contains in detail many things which 
suited the Roman State better than they do ours, and 
which on that account, the greater simplicity of our 
manners often rejects : so that a statute or custom of 
to-day departing from the Roman law is not on that 
account vicious or oppressive, but is often contrary to the 
law and yet at the same time founded on the law, and for 
that reason obtains, in the opinion of all the Doctors, 
also in similar cases.^ All these matters are to be taken 
as the hinge upon which this Treatise turns, for from 
these principles can be gathered broadly, what laws are 
to-day abrogated or fallen into desuetude or to be 
considered as such : what, from that point, I have by 
labour and perseverance been able to add in detail and as 
to particular laws, as far as modern practice is concerned, 
I have endeavoured in this Treatise to show. 



1 As is shown in D. 4.8.17. 

^ Arg. 1. 32. de quibus and ibi D.D. in D. de 1. L : consultat. J. C. Batav. 
part 1. cons. 185. quaest. 1. in fin. Grot. Introd. 2.46.8. : Christin vol. 2. 
decis. 26. n. 12. 

» Arg. 1. 14 quod vers junct. 1. praeced & 1.39. quod non ratione D. de 1. 1. : 
Cravet. de antiq. tempor. part. 4. in princ. n. 75.76 : Goris advers. tract. 4. 
de differ, jur. sec. 1. n. 2. 



INSTITUTES— PREFACE 



NOTES. 



^*^ &roenewegen's work deals with the abrogation of 
Roman law in the Netherlands, up to the middle of the 
17th Century. The supersession of further portions of 
that law to the present day, as they afifect this Colony, 
must be sought for in the Roman-Dutch writers after his 
time, and in the statutes, customs and judicial decisions 
of this Colony since 1806. In Seaville vs. Colley (9 Juta 39) 
the Supreme Court of the Cape Colony enunciated the 
following principles upon the subject. De Villiers, C.J. 
said (p: 44) : " As to the statutes enacted by the Legisla- 
ture of this Colony since 1806, I should have great 
difficulty in holding that disuse for any length of time 
would be sufficient to abrogate them. They were duly 
promulgated at the time when they were enacted, and 
have all been published in authentic form. If such a 
statute is no longer required the Legislature, which must 
be presumed to be acquainted with the body of its own 
statute laws, is at hand to enact the repeal. But the 
body of laws introduced from Holland, the Statutes of 
India and the local statutes passed before 1806, stand on 
a different footing. They are not all to be found in any 
code or authentic document to which easy reference can 
be made, and it is often only through a judicial decision 
upon a disputed question of law, that the Legislature 
becomes aware of the existence of a particular law. The 
conclusion at which I have arrived as to the obligatory 
nature of the body of laws in force in this Colony, at the 
date of the British occupation in 1806, may be briefly 
stated. The presumption is that every one of these laws, 
if not repealed by the local Legislature, is still in force. 
This presumption will not, however, prevail in regard to 
any rule of law, which is inconsistent with South African 
usages. The best proof of such usage is furnished by 
unoverruled judicial decisions. In the absence of such 
decisions the Court may take judicial notice of any 
general custom which is not only well-established but 
reasonable in itself. Any Dutch law which is inconsis- 
tent with such well-established and reasonable custom, 
and has not, although relating to matters of frequent 
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occurrence, been distinctly recognized and acted upon by 
the Supreme Court may fairly be held to have been 
abrogated by disuse." 

Accordingly it was held in that case that the law of 
retraction, which was the only form of the Lex Anastasiana 
introduced into this Colony, ** had practically been 
abrogated by disuse " and had not been revived by an 
E, D. Court decision (Deschamps ys. Van Onselin 6 B.D.C. 22), 
a few months before. 

In the case of Queen vs. Loftus (12 S.C. 434) the question 
arose whether a gaoler allowing a prisoner to escape was 
guilty of a crime known to the law, and it was argued on 
the authority of Seaville vs. Colley that there was no 
judicial decision in the Cape Colony recognizing the 
Roman-Dutch law on the subject, and that it was 
therefore obsolete. De Villiers, C.J., in delivering the 
judgment of the Court, said : ** The custom of receiving 
from debtors payment in full of debts sold and ceded for 
less than their nominal value stands on a very different 
footing from a breach of duty by a public officer having 
the lawful custody of a prisoner, which happily is of rare 
occurrence in this Colony." In cases therefore in which 
the necessity or opportunity for the application of the 
given law, is or has been, rare, the rule laid down in 
Seaville vs. Colley that every one of the laws in force in 
this Colony in 1806 and not repealed by the local 
Legislature is still in force, will it is submitted be the 
principle to apply. 

Upon the question as to what laws the Dutch 
introduced into this Colony, De Villiers, C.J., said in 
Seaville vs. Colley (p. 42) : " The first settlers carried with 
them only those laws which were applicable to the 
circumstances of the country. The law of retraction as 
applied to immovable property was not general throughout 
Holland and I take it for granted that it was never 
introduced in this Colony." An interesting example of 
the operation of the circumstances of a country upon the 
introduction of laws thus limited, •is afforded by the case 
of Salisbury Reef Gold M. Co. vs. British South Africa Co. 
(15 S.C. 375). Section 26 of the Matabeleland Order in 
Council of 1894 had introduced into that country the 
laws of the Cape Colony "as' nearly as the circumstances- 
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of the country permit," and it was held in the case quoted 
that the circumstances of the country had not permitted 
the introduction of the Cape laws as to trial by jury. 

It may be added that De Villiers, C.J., in that case, 
dealing with the length of time during which a contrary 
custom should be proved to have been in existence, said : 
" Considering that only eight years have elapsed since the 
date of the first Order in Council, it would be difficult to 
hold that there has been such a well-established custom 
as would be sufficient to abrogate a law once in force." 

In the case of Parker vs. Reed (21 S.C. 496) the 
Supreme Court applied the principles of Seaville vs. Colley, 
and held that the Roman law doctrine of owner's liability, 
without negligence, for injury caused by his animal 
(pauperies) was obsolete. ** The presumption is that the 
law relating to pauperies is still in force, but this 
presumption cannot prevail in the absence of any 
recognition, judicial or otherwise, of the existence of such 
a law, and in the face of repeated decisions which require 
proof of some degree of culpa in order to attach liability 
to the ownership, custody or use of property." 

In Dyason vs. Ruthven (3 Searle 282) in which the 
question of the introduction into this Colony of the laws 
relating to usury and its criminal p'Jinishment were very 
fully discussed. Bell, J., said : " These Statutes of 
Amsterdam were merely local and can have no force here. 
Van der Keessel in Thes. 14 says the common or general 
law of Holland cannot be made up or proved out of the 
particular laws of particular cities ol* parts of Holland." 
On the main question in that case the same Judge said 
(p. 304) : " Whether the taking of exorbitant or excessive 
interest is a crime punishable by the law of this Colony, 
it is not necessary at present to decide, because no such 
question has been raised on the record ; but undoubtedly 
if the circumstances of any case should show that 
advantage had been taken by a creditor of the position of 
his debtor to extort from him an excessive or exorbitant 
amount of interest, even by previous stipulation, this 
Court would give relief in such a case by modifying the 
interest to a reasonable rate. This seems to have been done 
by the Dutch Courts in the cases which have been 
referred to, and undoubtedly would be done by this 
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Court " and in this Mr. Justice Watermeyer concurred. 
As to Vixn der KeesseVs statement, see Van der Merwe vs. Webb 
(8 E.D.C. 108). 

^^^At the time when Groenewegen wrote (1649) there 
were in the United Netherlands, besides the States 
General and the States of the seven Provinces, fifty-six 
towns having their various Charters, Privileges and 
customs. 



BOOK I. 



TITLE I. 
Of Law and Justice, 



Section 3. 

SUMMARY. 

The maxims of the law are not observed because of the 
changed manners of men. 

a 
NOTE. 

^*^It has not been thought necessary to translate 
Groenewegen's remarks on this section. He could not 
apparently resist the temptation of quoting a witty piece 
of satire by Barclaus (Sat. part I, page 12) to the effect 
that by the manners of his day had been abrogated those 
maxims of the civil law, to live honestly, to hurt no one, 
to render to every one his due. 



TITLE II. 

Of the law of nature, of the laiv of nations^ 
and of the civil law. 



See what I have said on Code 1.14.8. 



TITLE III. 

Of the law of persons. 
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TITLE IV. 
Of free-born persons. 



TITLE V. 
Of freedmen. 



TITLE VI. 

When manumission was not allowed. 



TITLE VII. 

Of the abolition of the Lex Fusia Caninia. 



TITLE VIII. 
Of persons sui juris or alieni juris. 



SUMMARY. 



1. Certain kinds of slavery 
not abhorrent to Christian 
liberty. 

2. The Germans, however, 
always execrated it. 



3. Little by little it became 
abolished, so that slaves 
brought here from else- 
where are able to demand 
their liberty. 



Although it may not be unlawful for Christians to have 
slaves, provided the masters do not abuse their power 
over them, but treat them with Christian kindness and 
gentleness,^ yet our ancestors so detested slavery that the 
Germans have been especially honoured on Grecian as well 
as Roman monuments with almost the one name and 
fame for Liberty,^ and hence slavery gradually fell into 
disuse, and the name of it has to-day vanished among us, 



1 Epist. ad Philem. Ephes. 6. 5. cum seqq. : Colos. 3.22. Tit. 2. 9. 1. : 
Petr. 2. 18. 1. : Corinth. 7. 10. 1. : Timoth. 6. 1. : Arnis. de republic. 3. 
sec. 4 and 7 : and Folic. 1. 1. c. 4. 

2 Philip Chiver German Antiq. 1. 1. c. 38. in princ. 
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so much so that even slaves who are brought here from 
other countries, as soon as they touch our shores can 
demand their liberty in spite of their owners ; which is 
also the law among other Christian nations.^ 



TITLE IX. 
Of Patria potestas. 



Section 2. 



That great and singular power of fathers over their 
families, which was the prerogative of Roman citizens, 
and the particular consequences of the same, have by our 
customs and those of others, fallen into desuetude.^ 



Section 3. 



SUMMARY. 



Patria potestas put an end 
to by marriage. 



2. So that to-day a grandson 
is not under the power of 
his grandfather. 

By our customs and those of other n^tioiis patria potestas 
is put an end to by marrriage and even minors are by it 
rendered sui juris? Therefore, since a father ceases to 
have a son under patria potestas who marries, it follows 
that nowadays a grandson born of the son is not under 
the power of his grandfather.^ 



^See Costum. van Antwerp tit. 38, art. 1. 2.: Grot. Introd. 1.4.2.: 
Gudelin de jure noviss. 1 1, c. 4. : Perez. C. de Nado jur. quirit. n. 3. 
Christin. vol. 4. decis. 80, n. 2, and seqq. : Charond. Pandect du droict 
franc. 1. 2, c. 2. : Boer ad cons. Bitur : add what I have said on C. 11.47.1.1. 

*Grot. Introd. 1. 6. sec. de groote : Consult J. C. Batav. Part I. cons. 44 : 
Gudelin de jure noviss. 1. 1, c. 13, in vers, quid moribus : Bugn. de 1.1. 
abrog. 1. 1, sat. 6. and 41. 

•Grot. Introd. 1.6.9. and 1.10.13. : Sande 1. 2, tit. 7, defln. 5. 
^Gudelin de jure noviss. 1. 1, c. 13. circa fin. Gutier. 1. 2. quaest. 10. n. 3, 
in vers, cum igitur : Gomez. 1. 3. n. 3. in fin. 
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TITLE X. 

Of Marriages. 



Introductory paragraph. 



SUMMAKY. 



1. Under the Civil Law an 
emancipated son could 
marry without the consent 
of his father, a son under 
power could not. 

2. Nowadays consent is 
required in all cases in 
which the son is under 25 
or the daughter under 20 
years of age upon pain of 
nullity of marriage. 

3. Even if carnal connection 



has taken place, hut this 
does not obtain in Zeeland. 

4. Subsequent consent is not 
sufficient, prior consent 
ought to be expressly 
given. 

5. Or at least tacitly. 

6. Whether consent is 
required upon second 
marriage, whether by 
divine law; the consent 
of tutors treated elsewhere. 



By the Civil law an emancipated son can even without 
the consent of his father,^ marry, but a son under power 
cannot, and so it appears that this consent depends in 
the civil law on that special power of the father over his 
family peculiar to Roman citizens, which I have noticed 
in the preceding title. But whereas sons even when 
emancipated owe their parents reverence and obedience,^ 
nowadays sons under 25 years of age,^*^and daughters 
under 20, are without exception forbidden to be joined in 
matrimony without the consent of parents or of the 
parent surviving : but if they are over the age mentioned, 
the mere unwillingness of the parents to give consent is 
not an impediment to marriage, unless there is cause ;^ 
otherwise marriage contracts are ipso jure illegal and 
void,^ and are not even by subsequent carnal connection 
validified. So in Frisia was it decided says Sande ;^ 



^D. 23.2.25. 

2Exod. 20.12: Ephes. 6.1 : Colos. 3.20. : Grot. Introd. 1.6.12. 

*Polit. ord. Holl. art. 3 : polit. ord. Zeeland. art. 7. 

^Polit. ord. HoUand. art. 13. 

«1. 2. tit. l.defln. 2. &4. 

NOTE.— (a) The age of majority for both sexes was fixed at 21 years by 
Ord. 62 
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although in that case it has beene nacted by the Political 
Ordinance of Zeeland^ that the penalty should not be 
one of nullity, but some other discretionary penalty, 
against the transgressors. I do not agree with Vinnius 
who says that the father's consent after marriage 
nowadays also makes the marriage retrospectively valid. 
For although this may perhaps be true as , far as the 
injury done to the father, when his son without his 
consent married : but as far as other legal effects are 
concerned, it is in no wise to be accepted as law, in the 
face of the Edict of ^ Charles V of 4 Oct. 1540, in which it 
is expressly laid down that those who married minors 
except as the law required, would never at any time 
derive any marriage portion or other benefit from their 
spouse, even if after consummation of the marriage, the 
ratification of the parents or of the tutors should 
follow.^ Of course, if the parents have not forbidden the 
marriage during three publications of banns, they are 
taken to have consented to it even before consummation.* 
And so, says Sande, was it decided in the Frisian 
Supreme Court.* But whether the consent of parents is 
also required in the case of a second marriage, I have 
dealt with in my note to Code 5.4.18. Whether and to 
what extent the said consent is required by divine law, 
see Grotius and others.^ With regard to the consent of 
tutors to the marriage, as also how the (minor) son of an 
insane person nowadays marries I have dealt with in my 
note to Code 5.4.25. 



Section 1. 
Section 2. 

*' And if a woman becomes your sister by adoption, so 
long as the adoption subsists, you certainly cannot marry 
her.'' 



iSec. 10. 

2 Grot. Introd. 1. part. 8. sec. 't huwelijk. 

* Peck, de testam. conjug. 1. c. 6. 

M. 2. tit. 1. defln. 2. verb, succedit. 
, «Grot. de jure belli. 1. 2. c. 5. n. 10 : Kivet. in decal. praeceps. : Zanch. 
de operibus Dei 1. 4. c. 1 : Bezas de divert, c. de claudest. spousal. : 
Bellarmin. torn. 3. controv. 5. 1. 3. c. 19.20. 
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Adoption nowadays is no bar to marriage, according to 
what I have said on the following Title. 

Section 2 and following sections. 



(On prohibited degrees of marriage). 
See what I have said on this in my note to Code 5.4.17. 



Section 13. 



SUMMAKY. 



1. Legitimation by giving to 
the Curia, obsolete. 

2. The condition of those 
given to the Curia was a 
hard one among the 
Romans. 

3. Hence came the benefit of 
legitimation. 

4. But the State changed. 

5. Before that, however, the 
Emperor Leo did away 

The mode of legitimation by gift to the Curia (of the 
illegitimate child), has fallen into desuetude among us 
and other nations.^ 



with this mode of 
legitiriiation. 

6. Legitimation by subse- 
quent marriage, why by 
civil law it required dotal 
instruments. 

7. What is the rule under 
Canon law and by 
customs. 



our 



In regard to the words *'the drawing up of dotal 
instruments " in Justinian's text : by civil law an 
illegitimate child is not legitimated by subsequent 
marriage unless dotal, that is, marriage documents* 
are drawn up; and such documents are required 
in contracting marriage, not for the purpose of 
solemnity, but for proof: for at that time concubinage 



^ Gudelin. de jure noviss. 1. 1. c. 16 in fin. : Christin. Vol. 3. decis. 145. n. 
17.18. : Grot. Introd. 1.12.7. 
« C. 6.27.10. : Vinnius hie. : Fachin. 1. 3. c. 51. 
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was still in existence and wives were distinguished from 
concubines only by honour and affection/ and if any 
one looked upon his concubine with marital affection or 
even called her " mistress ", the woman at once became 
wife and any illegitimate children became legitimate, 
because it was laid down by ancient law that marriage 
was concluded and held valid by affection and consent 
alone,^ even without marriage documents. As however 
marriages were thereafter pretended to have been entered 
into, which were not, the witnesses possibly lying in 
favour of the illegitimate children, and so the State was 
found to be full of falsified accounts of marriage contracts, 
as the Emperor (Leo) complains in Novel 74. c. 4 : he 
therefore introducing a remedy for this state of things 
which had already been enacted before by other 
Emperors,^ laid it down by Edict that marriage 
documents should certainly be required as far as the 
effect of legitimation by subsequent marriage was 
concerned, except in the case of the commoner and poorer 
classes, who were allowed to be exempt from the rule,* 
because in their marriages there was not so much room 
for suspicion of fraud. 

But by the Canon law no marriage documents are 
required,^ which Vinnius® and Christinaeus"^ assert is 
in conformity with our customs and that the foregoing 
rule of the civil law and this section of the Institutes 
have fallen into desuetude : I do not agree with them ; 
for as the banns of an approaching marriage are 
accustomed to be called three times from a written 
document^ and as in a marriage in church or before 
a Magistrate, a record or marriage documents are 
prepared in proof of the marriage, which are kept in the 
registers in perpetual remembrance of the act, it is clear 
that nowadays at any rate no marriage can be celebrated 
without record : which seems to be at any rate in accord 
with the Novel above referred to.^ 



1 Whole title D. 25.7. and C. 5.26. 
SD. 50.17.30. 

2 C. 5.27.10. and Novel 74. c. 4. 
* Novel 74. c. 4. in fin. 

*c 6. tautaX. qui filii sint legit. 

^ Vinnius hie. 

^ Vol. 1. decis. 310. n. 13.14. & Vol. 3. decis. 145. n. 18 in fln. 

®Sec. 1. in verb, si quis voluerit. 
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TITLE XI. 

Of Adoption. 



Adoption become obsolete. 



This Title has become obsolete : for those adopted by 
us are not regarded as children but as alumni, that is, they 
are in the same position as children of others, whom we 
maintain as our own; whom indeed we are able to 
institute as our heirs, no rule of law, however, compelling 
us to do so, for they are not considered as clothed with 
the rights of children or of agnates.^ 



TITLE XII. 

Modes in which patria potestas lost. 



SUMMARY. 



3. By separate establishment 

4. By majority. 



1. Roman law patria 
potestas obsolete. 

2. Nowadays lost by 
marriage. 

This Title deals with that form of patria potestas which 
was peculiar to the Roman people and which I have said 
is nowadays obsolete. But that right which to-day 
parents have over their children is by our customs put an 
end to by marriage,^ or by a son having a home and 
business apart from his father. Add that nowadays all 
sons over 25 years of age are considered emancipated and 
sui jurist 



1 Vinnlus hie. in princ. n. 2. : Grot. Introd. 1.6. sec. de groot in fin. : 
Gudelin. de jure noviss. 1. 1: c. 13. circa, fin. : Christin. Vol. 4. decis. 186. 
n. 4.6. : Imbert. Enchirid. in verb, flls adoptif. pag. 103; Antumn. confer. 
C. hoc. tit. : Fons pract. de Cours de France hie. 

* As I have said on Inst. 1.9.2. 

* As I have said on Inst. 1.9.3. 

^Christin. Vol. 4. decis. 186. n. 9. : Boer, ad cons. Bitur. tit 1. sec. 2. 
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Introductory Paragraph. 

See what I have said on Inst. 1.9.3. 



Section 3. 
(As to slaves of punishment). 



Section 4. 



Whether patria potestas is lost by a son attaining 
to certain dignities. 



What Justinian annexed to the patriciate he 
afterwards extended to the consulate, to a bishop, 
praetorian and city praef ects and even to a captain of 
infantry and cavalry.^ All which however appertains 
more to Roman law than to modern customs. See what 
I have said on the Introductory paragraph of this Title.^ 
Add what Arnisaeus writing on civil government states, 
that the domestic power of a father is not fully put an 
end to by a (minor) son's attaining to office and public 
power.^ 



Section 5. 

SUMMARY. 

1. Nowadays those captured 2. Or by the Turks, 

by the enemy do not 
become slaves. 

Nowadays those captured by the enemy do not suffer 



1 Novel. 81. c. 1. &3. 

»andonD. 14.6.1.3. 

«De Republ. 1. 1. c. 4. sec. 7. 
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a change of status,^ and this even in the case of Christians 
captured by the Turks and Saracens as far as effect in 
law is concerned.^ 



Section 6. 

'* According to the praetorian Edict the parent has 
the same rights over the goods of those whom he 
emancipates as the patron has over the goods of his 
freedman." 

See what I have said on Inst. 2.9.1. 



Section 7. 

" A parent having in his power a son and by that son 
a grandson or granddaughter may emancipate his son 
and retain in his power his grandson or granddaughter.'* 

See what I have said on Inst. 1.9.3. 



TITLE XIII. 

Of Tutelage, 



Section 3. 

In what case a grandfather can appoint a 
curator over his grandson. 



^According to what I have said on Inst. 1.8. : Grot, de jure belli 1. 3. c. 
9. n. 19. ; Zypae notit. jur. Belg. tit. de servis. in princ. : Antumn. confer. 
D. de captiv. and C. de postlim. revers. : Bugnion. de 1.1. abrog. 1. 1. sat. 
44. & 1. 5. cent. 4. : Faber. C. de postlim. defln. 1: Busius in 1. 5. servorum 
D. de statu horn. 

^Covar. in C. peccatum. part. 2. sec. 11. n. 6. from whom Alciat differs 
in 1. 118. hostis D. de verb. Sign, and Ayal. de jur. belli. 1. 1. c. 6. n. 19. 
in fin. 
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Although a grandfather has not nowadays his 
grandsons under power, as I have said on Inst. 1.9.3., yet 
in regard to property left by a grandfather to his 
grandsons, nothing in our customs prevents his giving 
them either a tutor or curator, according to what I have 
said on Section 4 of the next Title and on Section 5 of 
Title 23. 



TITLE XIV. 

Who may appoint tutors by will. 



See what I have said on Code 5.28. 



Section 4. 



Nowadays a tutor can be appointed for a particular 
thing or business. 



By the civil law a tutor could not be appointed for 
a particular thing or business unless the patrimony of 
the pupil was situated in different provinces. But the 
distinction between tutors and curators having been 
abolished, as I have said on Inst. 1.22. Introductory par, just 
as in Roman times a curator,^ so by our customs and 
those of the French, a tutor can without exception be 
also appointed in respect of things (rebus) or affairs.^ 



^Inst. 1.23.2. 

*Grot. Introd. 1.7. in fin. : Vinnius hie: Argentr. ad cons. Brit, art, 
474. glos. 2. and art. 475. glos. 5. n. 4. 
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TITLE XV. 

Of the legal tutorship of Agnates. 



TITLE XVI. 
Of capitis diminutio. 



This Title is of no use nowadays according to what 
I have said on Inst. 1.8. 



Section 6. 
Right of cognation not destroyed by capitis diminutio. 
Obsolete, according to what I have said on Inst. 1.12.3 



Section 7. 

Who are nowadays appointed tutors.^*^ 

Nowadays not only those nearer in degree who succeed 
to the legitimate portion of an inheritance,^ nor all who 
are of the same degree are equally appointed to the 
tutorship,^ but according to what seems best to the 
pupillary Magistrate having charge of these matters, to 
whose discretion in most towns much is left.^ 



ID. 26.4.1. 

2 As in this section of the Institutes laid down. 

«Keur. Van de Weeskam. tot Alcmaer en Edam tit. 7. art. 7.9. : Briel, 
art. 105.107 : Costum van Antwerp tit. 43. art. 21. As to Saxon customs see 
Beinhard. de differ, jur. civ. et Saxon. 1. 2. part. 2. differ. 12. 
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NOTE. 



(a) For the law nowadays as to the appointment of 
tutors and the administration and management of the 
Estates and property of Minors see Ord. 105 of 1833. 



TITLE XVII. 

Of the legal tutorship offreedmen's patrons. 



Obsolete, according to what I have said on Inst. 1.8. 



Introductory paragraph. 
See what I have said on section 7 of the preceding Title. 



TITLE XVIII. 

Of the legal tutorship of parents. 



SUMMARY. 



1. In civil law a father is not 
the tutor of his son under 
power. 



2. Nowadays it is otherwise. 



By civil law a father has the usufruct of the property 
of sons under paternal power,^ and therefore is not their 
tutor at law,^ unless he have emancipated them. But 
nowadays the peculiar patria potestas of the Romans and 
its particular effects^ being no longer in use, parents are 



iC. 6.60.1: Inst. 2.9.1. 

2 D. 45.1.141.2. and note by Bart. 

3 My note on Inst. 1.9.2. and on Inst. 2.9.1. 
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without exception the legal tutors of their sons/ so that 
if an inheritance conies to their children other tutors or 
curators are joined with the father, if this seems meet ta 
the pupillary magistrate.^ 



TITLE XIX. 

Of fiduciary tutorship. 



" There is another kind of tutelage called fiduciary, for 
if a parent emancipate below the age of puberty a son or 
a daughter, grandson or granddaughter, or any other 
descendant he is their legal tutor, but if at his death he 
have male children, they become the fiduciary tutors of 
their own sons.'' etc. 



This is also a legal tutorship, as to which see what I 
have said on Inst. 1.15 and 1.18. 



TITLE XX. 

Of the Attilian tutorship and of the tutor 
given by the Lex Julia & Titia. 



See what I have said on D. 26.2.9. 
Section 4. 



SUMMAKY. 



1. The Praeses of the 
Province is not rightly 
said to be the President 
of the Dutch Provincial 
Court. 



2. Who nowadays appoints 
tutors. 



So nowadays tutors are appointed by 



^Argentrae ad Cons. Brit. art. 465. glos. 1. n. 2.3. and art. 73. glos. 1. 
^Grotius Introd. 1. 1. part 6 in princip. Add what I have said on Inst. 
3.20.10. 
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the ordinary judges or by those to whom in most towns 
this duty is specially entrusted^ and the power of the 
praeses is to-day regularly in the hands ot the ordinary 
judges, although I do not overlook the fact that the 
Court of Holland can appoint a curator to a prodigal, to 
a.n imbecile or to a youth.^ 



Section 5. 

See what I have said on the preceding section. On the 
words ** five hundred solidi " in the text, I have written 
on the value of solidi or aurei on C. 10.70.5. On the words 
^* legal security " in the text see what I have said on this 
Title and on Inst. 1.24.2. 



Section 7. 

" As tutors administer the affairs of their pupils they 
may be compelled to account by the actio tutelae when 
their pupils arrive at puberty." 

Nowadays as I have Said on C. 5.37.14. tutors render a 
yearly account of their tutorship. 



TITLE XXI. 

Of the authority of tutors. 



Section 2. 



SUMMARY. 



2. Nowadays ratification is 

sufficient. 
8. And the same obtains in 

contracts of women. 

A tutor who wishes to authorise any act which he 



1. By civil law the authority 
of the tutor is required in 
the transaction itself. 



1 Grotius Introd. 1. part 7. n. 15.16.17. Argentr. ad Cons. Brit. Art 458 
glos. 2. n. 2.4. 
^Cur. Holl. decis. ult. Add what I have said on Novel. 8. c. 12. . . 
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esteems advantageous to his pupil, should do so at 
once while the business is going on and in person, for his 
authorisation is of no effect^ if given afterwards or by 
letter, or under condition to that effect in thlB 
transaction. But since ratification is not dissimilar 
either to express mandate or to consent, and by 
Novel Justinian enacted generally that every ratification 
has retrospective effect and authorises everything which 
has been done from the beginning,^ therefore nowadays 
the fine distinction of this section being abolished, I think 
with Autumnus^ that when the authority of the tutor is, 
in whatever manner, given after a time, the transaction 
entered into by the ward is retrospectively authorised, 
just as in a similar manner Sande^ observes was decided 
in Frisia that a husband could ratify after a time a 
transaction entered into by his wife. 



Section 3. 



" When a suit is to be commenced between a tutor 
and his pupil." 

See what I have said on Code 5.34.8. words "auth. 
minoris." 



TITLE XXII. 

How tutorship is ended. 



Introductory paragraph. 
Nowadays tutorship is not put an end to by puberty. 



ID. 26.8.4. 

a 0.4.28.7. 

'Confer. D. 26.8.9.5. 

^1. 2. tit. 4. defln. 3. in vers, porro. : Herbai. tit. singul. c. 13. sec. 18, 
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By our customs and those of others tutorship is not 
put an end to by puberty but tutors are bound to remain 
in authority overt he affairsof their wards up to full age/*^ 
that is until they complete 25 years of age : and after 
this age of puberty the unsuitable name of tutors also 
adheres to them ; so that nowadays the names and 
rights of tutorship and of curatorship are indistinguish- 
able.i 



Section 1. 



Section 4. 



SUMMAKY. 



3. Capitis diminutio, 

4. Agnates as well 
Cognates tutors. 



as 



1. Nowadays tutelage is not 
ended by arrogation, 
adoption. 

2. Captivity. 

Nowadays tutelage is not put an end to by arrogation 
or by adoption according to what I have said on Inst. 1.12.5, 
nor by captivity or minima capitis diminutio. (1) Because by 
the latest civil law as Vinnius^ correctly observes, the 
jus agnationis was not taken away by emancipation or 
other minima capitis diminutio. (2) Because nowadays legal 
tutorship is accustomed to be given to agnates as well as 
to blood relations.^ 



AUTHORITIES. 

^ Grotius Introduct. l.l.part 7. n. 1. ; Vinnius hie. et in princ. n. 3. tit. 
seq. 

Co8tum van Antw. tit. 43. art. 66. : Christin. vol. 3. decis. 148. n. 14. and 
adl.l. Mechl. tit. 19. art. 27. : Moutan. ch. Tutel. c. 37. n. 86. : Gail. 1. 2. obs. 
96. n. 1. : Argentr. ad cons. Brit. art. 474. glos. 2. and art. 475. gloss. 5. n, 
4. : Antumn. confer. C. 6.36. 

2 on Inst. 1.15.3. 

•** As I have said on Inst. 1.15. 



NOTE. 



(a) See note to Inst. 1.10. 



80 GROENEWEGEN 

TITLE XXIIL 

Of Curators. 



Introductory paragraph. 



See what I have said in the first note to the preceding, 
Title. 



Section 1. 



SUMMARY. 



1. A tutor or curator can 2. By whom, 

legally be appointed by 
will. 

Just as under civil law a tutor,^ so nowadays a curator,^ 
can be apointed by will. By what Magistrates curators 
are appointed I have shown on Inst. 1.20.4. 



Section 2. 



" No youth (adolescens) is obliged to receive a curator 
against his will." 



Nowadays without exception youths (under age) are 
even when unwilling, obliged to receive curators.^ 



Section 3. 
Persons of unsound mind and prodigals. 



ilnst. i.u. 

2 According to what I have said on Inst. 1.14.4. : Argentr. ad cons. 
Brit. art. 474. glos. 2. n. 1. 

1 Vinnius, Baro. and. Fons : Pract. de Cours de Franc, hie. : Busius. inl. 1. 
n. 6. D. de Tutel. : Argentr. ad. cons. Brit. art. 474. glos. 2. n. 4. : Christin. 
vol. 3. decis. 148. n. 13.14.: Zypae. notit. jur. Belg. de Tutor in vers, 
invitis. 
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See what I have said on Inst. 1.20.4. and Inst. 1.15. 



Section 5. 



A tutor may legally be given to a person already 
having a tutor. 



We use^ the terms tutor and curator promiscuously, 
so that by our customs nothing prevents a tutor being 
given to a person already having a tutor .^ 



Section 6. 
" If a tutor is prevented by illness or otherwise etc." 
See what I have said on Inst. 1.20.4. 



TITLE XXIV. 

Security to be given by tutors and curators. 



Since nowadays all tutors at any rate are appointed or 
confirmed after enquiry by a judge,^ so by modern 
custom security by a tutor is not compulsory, but in the 
discretion of those pupillary magistrates to whose good 
faith and prudence the matter is confided.* 



* As I have shown on Inst. 1.22. introductory paragraph. 
^Grotius Introd. 1. 1. pt. 7. n. 11. : Radelant. Cur. Traject. decis. 63. n. 
2. Autumn, confer, in C. 5.34.9. 

^ As I have said on Inst. 1.15. and on C. 6.42. 

^Grot. Introd. 1. 1. pt. 9. n. 2. : Sande 1. 2. tit. 9. defln. 9. : Bugn. de 1.1. 
abrog. 1. 2. sec. 136. and 1. 3. Synt. 82. : Bebuss. ad const, reg. de Snet. 
provis. art. 3. glos. 2. n. 8. 
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Section 2. 



Section 4. 



SUMMARY. 



2. But this does not apply 
in the baihwick of South 
Holland. 



1. Magistrates who without 
fraud {dolo malo) do not 
exact sufficient security 
from tutors, not nowadays 
liable to the subsidiary 
action. 

Since nowadays magistrates are not bound to exact 
security, at any rate from tutors, as I have shown in the 
preceding note, if they do order it and do not get proper 
security they are not liable, under our customs and those 
of others, to this subsidiary action, unless they are 
proved to have acted thus fraudulently ; in which case 
the actio dolt malt is available.^ In the bailiwick of South 
Holland the civil law obtains, and the lord of the place 
(commonly called Ambagtsheer) is in the case now dealt 
with, held liable without exception to the subsidiary 
action under the charter of John Count of Hannonia and 
Holland, Anno 1303. 



TITLE XXV. 

Of excusing tutors and curators. 



Nowadays tutors are excused from office at discretion. 



With regard to excusing tutors there is nothing found 
laid down among us except that the ordinances 



^Busius in 1. 1. D. de magist. conven. Gothof. and Antumn. confer. C 
eod. Perez. C. eod in fin. 

Christin. vol 3. decis 181, n. 4. Zypae notit. jur. Belg. de tutor in v. 
magistrum ; Vinnius sec. ult. n. 2. this Title. Fons. hie. Bugn. de 1.1. 
abrog. 1. 2. sec. 136. Louer litt. T. arr. 1. add what I have said on the similar 
subject on Inst. 4.6. introductory par : on Code 10.30.1.: and on Code 11.33.1. 

2 See Handvest van Zuid-Holland p. 112. 
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{constittMoiies) of many towns leave the excuses to the 
discretion of the magistrate, to be decided according to 
what is fair and just. Keur van de Weeskamer tot 
Alcmaer en Edam tit. 7. art. 17. Briel art. 115. 
Amsterdam art. 38. Rotterdam art. 11. Keur van Leiden 
art. 93. Costum van Antwerp tit. 53. art. 26. 



Introductory paragraph. 
Five children excuses from tutorship. 



By the civil law in the provinces, and to-day in France,^ 
having five children, excuses a man from tutorship ; and 
although this from what Sande says, appears to be the 
rule in Frisia also, yet by our customs it does not obtain 
as law.^ 



Section 1. 



'' The Emperor Marcus declared by rescript that 
a person engaged in administering the property of the 
fiscal department is excused from being tutor or curator 
while his administration lasts." 



See what I have said on Code 5.62.10 and Code 5.34. 
1. ult. 



Section 3. 
Whether Magistrates are excused from tutorship. 



iPapou. 1. 15. tit. 5. art. 11 : Autumn, inl. 1. C. qui num. lib. : Christin. 
ad 1.1. Mechl. tit. 19. art. 6. n. 5. vers, numerus. 
2 Vide Papon. Notair 2. 1. 5. de Tutel. et curat, in vers. croy. je. p. 304. 
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Magistrates of towns^ and others who have any 
jurisdiction, can excuse themselves ; so also was it 
decided in Frisia says Sande.^ But is not observed among 
us and the French.^ 



Section 4. 



" The tutor or curator can excuse himself by 
alleging a lawsuit with the pupil." 



See what I have said on Code 5.34. in auth. minoris. 

Section 5. 

*' Three tutelages if unsolicited serve as an excuse etc." 

See D. 27.1.31. sec. ult. : Fons pract. de Cours. hie. and 
Papon Notair 2. 1. 5. de Tutel. et curat, in vers, la seconde 
p. 305. 

Section 8. 



Inability to read does not nowadays excuse from 
tutorship. 



Lest the position of the unlearned be better than that 
of the learned,^ inability to read alone, does not nowadays 
excuse any one from tutorship. ^ 



ID. 27.1.6.16. 

21. 2. tit. 9. defln. 6. 

* Autumn, confer, in diet. sec. remittuntur. Add what I have said on 
a similar matter on Code 1.53.1. 

^D. 43.24.4. 

* D. 27.1.6. : Vinnius and Fons, pract. des Cours. hie. 



INSTITUTES— BOOK I. 85 

Section 14. 

Whether military persons can be tutors. 



Our soldiers are not nowadays sent into such far 
countries as the Romans were, but every year they return 
home and go into camp, where they pass the winter, and 
the greater part of the year ; so that by our customs they 
can be appointed tutors. This is the rule in France, but 
does not apply to those who are in guard over the King 
in regard to whom this section obtains (Autumn, on 
Code 5.34.4.) 



Section 16. 



With reference to the mode of excusing oneself 
nowadays, see Grotius Introd. 1. 1. pt. 7. n. 23. and my 
note thereon. 



Section 18. 

" A person who has discharged the office of tutor is not 
compelled against his will to become the curator of the 
same person." 

Not observed, as I have said on Inst. 1.22. introductory 
paragraph. 



Section 19. 

A husband is nowadays the legal curator of his wife. 

By the civil law a husband could not be appointed 
curator of his wife^ so that a curator so appointed could 



1 Code 5.34.2. 
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excuse himself. But by our customs and those of others, 
a woman by marriage passes into the power and under 
the tutelage of her husband, whether she were of sound 
mind or thereafter became of unsound mind.^ 



Section 20. 
(False excuses). 

See what I have said on Code 5.68. 



TITLE XXVI. 

Of suspected tutors or curators. 



Section 1. 
If tutors are suspected, by whom they are removed. 



Those who can appoint tutors or curators^ can 
remove them from office, if suspected.^ 



Section 8. 
" The accusation is quasi-public." 



1 Grotius Introd. 1. 1. pt. 5. n. 3. cum seqq. and pt. 11. n. 7. Vinnius hie 
Sande 1. 2. tit. 4. defln. 3. Zypae notit. jur. Belg. de Tutel. in fin. Autumn, 
confer, in diet. 1. 14. virum. Argentr. ad cons. Brit. art. 410. and 483. 
Fachin. de diflfer. Jur. civ. and Saxon. 1. 1 differ. 8. and 12. differ. 45. Add 
what I have said on Inst. 2.8. introd. par. and on Code 3.6. on the title. 

* See what I have said on Inst. 1.20.4. 
8 Arg. D. 50.17.35. and 39. Vinnius hie. 
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Words " quasi public ". In disuse according to what 
I have said on D. 47.23 and on Inst. 4.18.1. and on Code 
9.1. Fons. pract. des Cours. hie. 



Section 6. 

A suspected tutor removed from tutorship is not 
nowadays held infamous. 

A suspected tutor removed on account of fraud is 
accounted infamous in this section, if the judge shall 
have given his reason for the removal in his order/ but 
as this is not nowadays done, so by our customs and those 
of others a person removed from tutorship does not 
incur infamy.^ 



Section 7. 

Whether tutorship suspended pending an action 
against a suspected tutor. 

If it sufl&ces to accuse, who will be innocent? hence 
lest right may be the parent of injury,^ he who is suspected 
is not interdicted from administration forthwith, pending 
legal proceedings, unless there is evidence at the same 
time, on which it may seem right to the judge to take 
away from him the power of any longer injuring the 
estate : so most of the Jurists lay down, and so was it 
decided, says Faber, in the Sabaudian Court.* 



Section 9. 

What action is taken nowadays against a suspected 
and ill-disposed tutor. 



ID. 26.10.4.1 & 2. 

2 See what I have said on Inst. 4.16.2. : Autumn, confer, in diet. 1. 4. hac 
enim : Vinnius hie in fin. : Tulden hie c. ult. 
8 Code 8.4.6. 
* C. hoc. tit. defln. 2. Add what I have said on D. 50.1.12 
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Putting into possession of goods has fallen into 
desuetude.^ But nowadays according to modern judicial 
proceedings, an order is made against a suspected or 
ill-disposed tutor, summarily in chambers {de piano) that 
he no longer have the power of injuring the estate.^ 



Section 10. 



" But if the tutor appears and maintains that no certain 
amount of maintenance can be fixed on account of the 
smallness of the pupil's estate ; if he says this falsely, he 
shall be handed over to the praefect of the city to be 
punished just as a person is handed over who has 
purchased a tutorship by bribery." 



The rigour of this section is no longer observed. 



Section 13. 
Whether a tutor is to be removed on account of poverty. 



According to this section a tutor who is poor, but yet 
faithful and diligent, is not to be removed as suspect,^ but 
if he does not give security according to the order of the 
judge, he is removed as not a proper person to be tutor.* 
But by our customs a faithful and diligent tutor is not in 
this case accustomed to be removed from the tutorship, but 
only from the administration of the estate, because of his 
supervening poverty,^ although Autumnus thinks this 
Section and Section 8 of Digest 26.10 have fallen into 
desuetude.^ 



1 As I have said on Code 7.72. on the Title. 

2 Fons. pract. des Cours. hie. 

3D. 26.10.8. 

^C. 5.42.2. 

^ See Zypae. Notit. Jur. Belg. de Tutor in vers, non omnes. 

<5 Confer, du droict. et Cens Gall. ibid. 
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TITLE I. 

Division of Things and the Acquisition 
of ownership. 



Section 2. 

" All rivers and ports are public, hence the right of 
fishing in a port or in rivers is common to all men." 



SUMMARY. 



customs has the right of 
fishing in them. 
3. Waterland. 



1. Nowadays rivers belong to 
the Crown. 

2. Who according to our 

By the latest law rivers and ports are included among 
the regalia^ (belong to the Crown). So that nowadays 
the right of fishing is not common to all, but is 
a prerogative of the sovereign alone and of those who 
have obtained the right to do so from the sovereign.^ In 
Waterland howev.er the Roman law obtains.^ 



Section 7. Nullius. 



Section 8. Sacrae res. 



SUMMARY. 



1. Temples were formerly 
duly consecrated to God, 
nowadays otherwise. 



2. Hence sacred buildings 
and sepulchres among us 
are subject to commerce. 



Formerly sacred buildings or temples were with due 

^c. 1. quae sint regal, in Feud. Perez C. de Alluv. in fin. Amisae de 
jure Magist. 1. ult. c. 5. n. 2. 

apiacaat 10. April 1550.: 8. Sept. 1552. 13 April 1558. 14 May 1568. 
Grotius Introd. 1. 2. pt. 1. n. 15. cum seqq. and pt. 4. n. 19. Loysau des 
Seigneur, c. 12. n. 120. 

* Grotius 1. 2. pt. 4. n. 10. 
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ceremony consecrated by the bishops to God.^ But this 
does not obtain by our customs/*^ nor is any sanctity 
attributed to the buildings themselves by our people ;^ so 
that to-day they belong, not to no one, but to the body or 
person who built them, and modern sepulchres which are 
in temples, are possessed by right of dominium, and at the 
will of the possessor can be alienated.^ 

NOTE. 

(») " By our customs ' ' Groene wegen here means the customs 
of the Dutch or Protestant Netherlands united by the 
Union of Utrecht, Jan. 1579. " A large part of the Belgian 
Netherlands — the Celtic part — was devotedly Roman 
Catholic ; another part of the Belgian Netherlands 
contained 'a mixed population of Protestants and Roman 
Catholics; the Dutch Netherlands were chiefly Protes- 
tant." — Barker's Rise and Decline of the Netherlands 
(1906) p. 97.— The Union of Arras in Jan. 1579 was 
founded by Antois, Hainault and Douay for maintaining 
the Catholic religion and the King of Spain's authority^ 
** and became the nucleus of the present kingdom of 
Belgium, round which the other provinces of the Western 
Netherlands gradually grouped themselves." 



Section 9. 

In France and other countries the laity cannot make 
a place religious.* As to our customs, see what I have 
said on the preceding section. 



Section 10. 

(As to climbing the walls of a town : not necessary to 
translate — Tr.) 

^On which see Novel 67. c.l. 131. c.7. tot. tit. and in 6.de eccles. consec- 
rant. Bellarmin. torn. 2 controv. 4. 1. 3. c. 6. : Martyr Loc. commun. clos. 
4. loc. 9. 

2 Calvin. Inst. 1. 3. c. 20. n. 30. : Vide Ames, antibellarum. torn. 2. 1. 6. c.7. 
quaest. 3.5. et seqq: Rivet, controv. tract 2. quaest. 41. 

8 Grot. Introd. 2.1.24. : Mornae. in 1.4. si sepulchrum. O. de Religios : Add 
what I have said on the Title of Code 3.44. 

* Autumn, confer, in 1. 6. familaria. D. de religios. : Mornae. in 1. pur us 
eod. : Fons pract. ds cours. n. 7. hoc. tit. 
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Section 12. 

Wild animals. 



Nowadays sovereigns claim the right of chase for 
themselves, or at any rate do not allow every one to hunt 
every class of wild animal; so that animals captured 
contrary to the edicts of the sovereign do not become the 
property of the captor, but are to be surrendered to the 
forest officer.^ 



Section 11. 



Animals of ours which have lost the animum revertendi 
do not become the property of their captor. 



Just as by the civil law a fugitive slave does not 
recover his liberty, so also by our customs and those of 
France animals which by habit are accustomed to go 
away and return, do not cease to be ours, nor become the 
property of captors even if they escape from our custody 
and have lost the habit and instinct of returning to us ; 
and this is especially the rule in the case of sparrow- 
hawks and falcons. 

Joan. Faber and Fons on this Title n. 17. Autumn, 
confer, du droict in 1. 5. naturalim D. de ver. dom. 



Section 17. 
To whom things captured from the enemy belong. 



^Merul. vande Wildernisse 1. 3. tit. 3. c. 1. Vinnius. this Title : Grot, 
Introd. 2.4.4.5.24. cum seqq. and my note thereon : Christin vol. 5. 
decis. 84. 
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This section ought to be understood as referring to 
movables or live things which any one captures in single 
combat, or in uncontrolled and unauthorized incursions, 
and hence, not in a public capacity, for things so taken 
become the property of the individuals capturing them, 
but in regard to the things which are captured as an act 
of war and in a public capacity, the rule is otherwise: 
for then the individuals represent the State, and 
therefore through them the people acquire the possession 
and so the dominium^ and transfer it to whom they will : 
but usually things so captured are divided among the 
soldiery.^ As to persons captured by the enemy, see what 
I have said on Inst. 1.12.5. 



Section 18. 



" Precious stones, gems and other things found upon 
the sea-shore become immediately by natural law the 
property of the finder.'' 



See what I have said on Code 11.5.1. and on Inst. 2.1.39. 



Section 20. 



Section 22. 

Section 23. 

In whom alluvion vests. 



^Grotius de jure belli 1. 3. c. 6. n. 12.14.16. and Introd. 2.4.31.32. and my 
note thereon. 
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Labeo says that if that which grows up in or is built 
upon public property is public, an island also which is 
formed in a public river ought to be public;^ for of 
whatever character is the river, of that character is the 
island or the alluvion in it.^ But as nowadays public 
rivers belong to the Crown and are regalia,^ it follows 
that by modern customs, alluvion and other increments 
forming in a river belong to the Crown, or to those who 
have a right thereto conferred upon them by the Crown ; 
on which subject exists the Placaat of Philip II, King of 
Spain and of our country dated 22 May, 1559, in which it 
is laid down that no one shall claim right of fishing, 
alluvion or other increments in a river, unless and until 
he shall have exhibited a just title thereto to the 
procurators of the Fisc, or shall otherwise prove his right, 
and shall have obtained the sovereign's consent thereto.* 



Section 24. 



Whether and when the possession and ownership of 
land is lost by inundation. 



By our customs ground is considered derelict and vests 
in the sovereign, which has been under water for ten 
years, if no evidence {signa) exists of continued possession, 
as to which we have not without reason adopted the rule, 
rejected by the Romans,^ that if it can be done by no other 
means, then at any rate a man is deemed to retain 
possession by exercising the right of fishing^ (over it). 



ID. 41.1.65. 

'^D. 43.12.1.7. 

•^ As I have said on sec. 2 preceding. 

■•Vide Grot. Introd. 2.9 and my note thereon and de jure belli 2.8.: 
Ohristin. vol. 4. decis. 86. n. 7. : Goris de differ, jur. sec. 23. Zypae no tit 
jar. Belg de jure flsci in vers, res communes : Perez. C. de alluvion, n. 8.2.: 
Autumn, confer, in 1. 3. ea. C. eod. and in 1. 16. in agris and in 1 65. si 
epistolam sec. 1. and sec. 2. si qua insula. D. 41.1. : Consult J.C. Batav. 
part. 2. consil. 26. 

3D. 7.4.23. 

"Grotius de jure belli 2.8.10. and 2.9.1.8. Consultat J. C. Batav. part. 2. 
cons. 26. n. 2 : Add what I have said on Code 11.58.8. 
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Section 29. 



" If a man builds upon his own ground with the 
materials of another, he is considered the proprietor of 
the building, because everything built on the soil accedes 
to it." 



This action in regard to material joined (to ground) is 
out of use according to what I have said on the Title of 
Code 9.47. and on the introductory paragraph of Inst. 4.2. ; 
but nowadays an action is allowed to the owner of the 
material in factum for the price thereof.^ 



Section 30. 



SUMMARY. 



2. In France only an action. 



1. 3. A person building on the 
ground of another has by 
our custom an action and 
exception for the expenses. 

As the penalties of law by which any one was deprived 
of his right, have universally fallen into desuetude^ and 
as it is by natural equity fair that no one should be 
made the richer by the loss (injuria) 'of another,^ nowadays 
he who knowingly builds on the ground of another does 
not lose the price of the material and the wages of the 
workmen, but can not only protect whatever useful 
expenses he has been put to by exception, but can even 
claim them by action.^ It is true that Loysau,^ etc., say 



^ Grotius Introduct. 2.10.6. Vinnius. hie. n. 4. Zypae notit. jur. Belg. 
de rei vend, in vers, rigide. Add what I have said on D. 18.1.52. 

'^ As I have said on Inst. 4.2.1. 

»D. 50.17.206. see 1. 2. Feud. tit. 28. sec. si vasallus. 

^ Zypae notit. jur. Belg. de rei vendic. in vers, rigide. Autumn, confer, 
du droict. on Code 3.32.2. and D. 12.6.33 Bugn. de 1. 1. abrog. 1. 1. sat. 
202 : Argentr. ad. cons. Brit. art. 536. glos. 1. n. 6 : Add what I have said 
on Code 2.19. 1. ult. and on Code 3.32 5. and on Inst. 3.28. sec. ult. 

* Loyseau du Deguerpissem 6.8.8 : Bugn. de 1. 1. abrog. 1. 2. sec. 123. 1. 4. 
lem. 22 : Autumn, confer, du droict. on D. 25.1.1. 
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that under French custom no retention of the thing is 
allowed for the expenses but only an action. This, 
however, it would be rash to affirm of our customs, since 
Radelant^ says that it was decided in the Trajectine 
Court that retention is allowable for expenses incurred. 



Section 31. 



" If Titius places another man's plant in ground 
belonging to himself." 



See upon this section Autumn. Cens. Gall, on 
D. 41.1.7. On text et ideo. See what I have said on 
D. 43.27. and following title. 



Section 33. 



A paper on which I have written my calculations or 
thoughts cannot be vindicated from its owner. 



This section I think with Grotius,^ Hottomanus, 
Mynsingerus, Vinnius and Fons^ has been abrogated by 
custom, for a paper is considered to be among those things 
which, impressed with the writing of another, in a certain 
sense perishes, is used up, and is rendered useless to its 
owner : and therefore it is very unjust and absurd that he 
who for instance has covered the paper of another with his 
calculations or thoughts, which it is most often his 
interest not to be communicated to others, should lose 
the writing and be able to vindicate it from its former 
owner to whom it may be useless, and for that reason it 
ought be sufficient if he gives another paper equally good 
to the (dispossessed) owner, or pays him its value. 



1 Decis. 100. 

aintrod. 2.8.5. 
^pract. des cours. hie. 
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Section 35. 



** If any one has bona fide purchased land from another 
whom he believed to be the true owner, when in fact he 
was not, or has bona fide acquired it from such person by 
gift or by any other good title, natural reason demands 
that the fruits which he has gathered shall be his in 
return for his care and culture." 



See what I have said on Code 3.32.22. 



Section 39. 



SUMMARY. 



1. The customs of most 
peoples give treasure found 
to the Sovereign. 

2. Our customs not at any 
rate without doubt. 



3. To whom animals wandered 
away and found belong. 

4. To whom treasure. 



Nowadays in most countries the Sovereign claims the 
whole of any treasure found in whatever place discovered 
and Grotius^ says that this obtains in Germany, France, 
England, Spain and Denmark and Covarruias^ thinks it 
is introduced by custom into nearly the whole world ; but 
it must be remarked that the observances of other 
countries on this subject rest on certain statutes, which 
do not apply to us,^ and in France Gregory^ and 
Charondas^ say it was decided otherwise. But as far as 
our customs are concerped, they are obscure (on this 
point); the officers of the fisc claim that treasure in 
whatever place found belongs to the fisc, just as goods 



ide jure belli 2.8.7. 

2 in c. peccarum de R.J. in 6.3.2.4. 

»Vide Gregor. Tholos. Syntag. 3.11.6. Rheinhard de differ, jur. civ. and 
Saxon cap. de Var. casib. differ. 149. : Covar. diet. loc. in vers, postremo t 
Gomez ad 1. Taur. 45. n. 51. 

^ diet. loco. 

^pand. an droict. Franc. 1. 2. c. 10. 



INSTITUTES— BOOK IL 47 

found, others deny, this.^ I, taking the more reasonable 
view, do not think he would do wrong, who, in this 
doubtful state of the law readily gave his opinion, to use 
the words of Modestinus,^ against the fisc. For, as at any 
rate it seems to me, there is a /great difference between 
goods found, which the French called espaues and esgarez 
that is, wandered or strayed, and treasure; for the owner 
of things strayed does not forthwith lose his dominium in 
them,^ and since he who for the sake of gain has carried 
them off when found, is guilty of theft, whether he knew 
or did not know to whom they belonged ; for it does not 
lessen the theft that he did not know to whom they 
belonged,^ therefore, lest the finder should be liable not 
only to damages but even to criminal suspicion, he ought 
to return what he has found to public custody,^ and if 
the owner does not thereafter appear to vindicate his 
property, the goods as a kind of bona vacantia vest in the 
fisc.^ Treasure, however, is a kind of ancient deposit of 
money, of which there is no human recollection, so that it 
now has no owner ;^ hence it cannot belong to the fisc or 
to any one before discovery ; but after discovery it is not 
necessary to deliver it to the fisc for the purpose of 
custody, but, as if it were abandoned goods, it becomes at 
once the property of him who found it ;® and so the 
Emperor^ forbids treasure found, as a kind of gift of God, 
to be further besought with unbecoming anxiety (as to 
right). Add that the Emperor Leo had already complained 
formerly, that the laws which relinquished wholly or in 
part, to the finder, things found, had been suppressed by 
perverse cupidity and civil custom,^^ and hence only half 
of any treasure found on Crown or religious property, 
without express search belonged, by the latest law to the 



1 Introd. 2.4.36. 

Mn D. 49.14.10. 
• 8D. 6.1.67. 

^D. 47.2.43.4. 

^Burgund. ad consuet. Flandr. tract. 12.2.3 4 dixi in diet. sec. 4 qui 
alienum. 

^'tot. tit. C. 10.10: Costum. van Antwerp tit. 58, art. 3. Costum. van 
Mechlin, tit. 1. art. 51. and seqq ; Goris advers. Miscel tract. 3. c. 12. n. 1. 
and seqq : Chassen. ad cons. Burg. rub. 1. sec. 2. 

^D. 41.1.31.1 

^dict. sec. 1. 1. 1. and tot. tit. D. 41. 7. sec. pen. hoc tit. 
• ^ C. 10.15. : Amisae de jure maist. 3.6.24 in vers, earn si quis. 

^0 Novel. Leon. 51. 
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Crown.^ On which considerations Burgundus shows that 
treasure is not included in the words goods found,^ and 
therefore it is clear, that this constitution of the Roman 
law ought in judicial decision to be followed by us, 
especially when I know well that the fisc, except in some 
deeds of compromise entered into with the finders, cannot 
show any just title for its right, or decision in its favour. 



Section 40. 



" Another mode of acquiring things according to 
natural law is tradition." 



See what I have said on Inst. 3.23. 



Section 41. 



" But things sold and delivered are not acquired by the 
buyer until he has paid the seller the price or satisfied 
him in some way or other, as by procuring some one to 
be security or by giving a pledge." 



See my note on Grotius Introd. 2.6.19. 



Section 47. 
In whom abandoned property vests. 

In France things accounted abandoned vest not in the 
finder but in the fisc ;^ and although the lawyers assert 



^c. un in Feud. tit. quae sint regal. 

^Burgund. ad cons. Flandr. tract. 12. n. 12 cum. seqq: Christin. ad 1. 1. 
Mechlin, tit. 1. art. 51. n. 4. 

8 Autumn, confer, in D. 41.7.1. and Loyse de Deguerpiss. 1. 6. c. 9. n 3. 
in fin. 
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the same of our customs, yet I think that a difference is 
to be made between things strayed or lost and things 
abandoned, and that the former go to the fisc^ and the 
latter to the finder.^ 



Section 48. 



"It is otherwise with respect to things thrown 
overboard in a storm to lighten a vessel." 



See what I have said on Code 11.5.1. 



TITLE VI. 
Of usucapion and prescription longi temporis. 



Usucapion and prescription longi temporis have fallen 
into desuetude according to our customs and those of 
other nations.^ As to the modern prescription longissimi 
temporis, see my remarks on the Title of Code 7.39.* 



Section 14. 



Whether the prescription of four years is observed. 



1 As I have said on D. 47.2.43.4. 

2 According to what I have said on sec. 39 preceding. 

«Costum van Antwerp tit. 61. art. 1. Grotius Introd. 1. 2 part. 7. Zypae 
notit. jur. Belg. de praescript in princ. 

^As to the customs of Saxony see Fach. de differ, jur. civ. and Saxon 
1. 1. diflfer. 11 : Wesemt. par. D. de usurpat. and usuc. n. 7. 
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Mornac, etc.,^ say that this prescription of four years 
(of an action against the fisc) is no longer in use. In 
Sabaudia it is, and Faber says it was so decided,^ and this 
law whatever other writers may say, I also think agreeable 
to our customs : for since a person who had bought land 
from the Crown within the four years could be sued on 
account of the sovereign's obligation by the hypothecary 
action, and as this case could be raised in the Provincial 
Court of Holland it could not be considered doubtful 
whether this prescription of four years had been adopted 
by us ; but the Court thought that the prescription did 
not hold when the sovereign as vendor was in mala fide?' 
Add what I have said on another prescription of four 
years against the fisc, on Digest 44.3.10. 



TITLE VII. 



Section 2. 



1. When donations require 
record. 

2. Custom of Antwerp. 

3. It is discussed. 



4. Custom of Flanders. 

5. Of France. 

6. What the value of 
aureus is. 



an 



According to this section, donations as far as they 
exceed 500 solidi or aiirei, ought to be recorded in public 
deeds. This rule is observed in Spain,^ and Sande^ says 
was so decided in the Supreme Court of Frisia, and I 
think it is agreeable to our customs : for why should that 
be forbidden to exist which has not been changed by 



^ Mornac. in 1. ult. C. si ad vers. Fisc. : Argentr. ad cons. Brit. art. 266. 
e. 19. n. 14 : Autumn, confer, du droict. Franc, in Princ. C. de quadr. 
prescript. : Perez. C. eod. n. 4 : Christin. vol. 4. decis. 82. in fin. : Zypae 
notit. jur. de praescript. jur. vers. pen. : Vinnius hie. 

2 0. 7.37. 

»Cur. Holland, decis. 15. D.D. on Code 7.37. 2. 



^ Perez. C. hoc. tit. 35. Gomez torn, 
jurament. part. 1. c. 7- n. 1. 
^ Sande 1. 5. tit. 1. defln. 3 in fin. 



2 resol. c. 4. n. 6. : Gutier de 
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legislation or contrary custom.^ But by the customs of 
Antwerp^ donations of this kind are valid without 
registration, among the rich, which, although it is founded 
on reason, yet since a man's wealth cannot as a rule be 
accurately gauged ; for men often hope themselves to be 
richer than they are,^ and since it is left to the judge's 
discretion, and hence is uncertain who is to be considered 
as rich, it follows that the said custom of Antwerp can 
afford an opportunity of much litigation : in order to 
minimise this, it is better to follow the written and 
certain law. In the rest of Belgium which is under the 
King of Spain, the sum of 300 aurei formerly laid down by 
law, is regarded, and if the thing donated exceeds that 
sum, it is necessary that the donation be made before a 
notary or at any rate in writing under the donor's own 
hand, or before other public persons.^ In Prance, however, 
all donations without exception of whatever value and for 
whatever cause must be recorded^ in the archives of the 
judges ordinary,® unless they are made with contem- 
poraneous delivery in which case registration is not 
necessary^ So far with regard to the recording of 
donations. There is greater uncertainty as to the value 
of a solidus or aureus, Gomez^ whom Gutierrez^ follows, 
thinks that it was uncertain, and therefore the value to 
be put upon it was to be left to the sovereign. The 
Frisian Court in deciding upon it, adopted the opinion of 
those who place the solidus at the value of the Hungarian 
sovereign.^^ But as to this erroneous valuation and indeed 
as to the true value of the solidus or the aureus, I have made 
my remarks on C. 10.70.5. to which place for briefness 
I refer the reader. 



ic. 6. 23.27. 
'^ tit. 53. art. 4. 
'Inst. 1.6.3. 

* Perez on C. 8.54.35. See Novel. Leon. 50. 

'' Bugn de 1.1. abrog. 1. 2. sec. 171 : Autumn in 1. 28 quisquis C. hoc. tit. 
Gregor. Tholos. synt. 1. 28. tit. 13 n. 17. 
*' Code 8.54.32. : Guido Pap. quacst. 325 n. 3. : Gutier diet. c. 7. n. 16. 
'Bugn. de 1.1. abrog. 1. 5. cent. 53. 
^ Gomez, resol. torn 2. c. 4. n. 6. 
Gutier de jurament pt. 1. c. 7. n. 8. 
loSande 1. 5. tit. 1. defln. 3 in fin. 
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Section 3. 



For what reason a donatio propter nuptias was formerly 
made and nowadays no longer in use. 



In a donation propter nuptias which was formerly made 
as security for dowry/ there is nowadays no security 
to a wife,^ hence among us such a donation is no longer 



Section 4. 



" There was formerly another mode of acquiring 
property by the civil law, namely that of accrual (jus 
accrescendi), as, if any one having a slave jointly with 
Titius had himself alone enfranchised him either by 
vindicta or by testament, his share in that slave was lost 
and accrued to the joint owner." 



This^*^ has fallen into desuetude, according to what 
I have said on Inst. 1.8. 



NOTE. 

<«> See note to Title XX, Section 8. 

Curiously enough the Institutes after treating the 
various modes of acquiring property in separate Titles, 
adds the mode of acquisition by jus accrescendi in a section 
at the end of a Title on Donations. 



^ Novel. 61. : Gudelin. de jure noviss. 1. 1. c. 8. : Molinius de Ritu nupt. 
and pact, in matrim. conv. 

* According to what I have said on Code 5.12 in princip. 1. 30 and on 
Code 4.10. 

8 Gudelin. diet. loc. : Christin. vol. 1 decis. 273. n. 1.12.: Vinnius hie. 
Add what I have said on the Title, Code 5.12. 
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TITLE VIII. 

Of those who are oMe to alienate and those 
who are not. 
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SUMMARY. 



1. Modern community of 
property between spouses. 

2. Does not obtain in feudal 
property. 

3. Nor in marriages of the 
nobility. 

4. Husband the legal curator 
of wife. 



6. 



7. 



He can alienate her 
property against her wish. 
Unless that power is 
specifically excluded in the 
antenuptial contract. 
Or is taken away 
judicially. 



By our customs and those of others, the goods including 
immovables, belonging to each of the spouses, become by 
virtue of the marriage tie, both as regards possession and 
dominium, common property to them,^ without need of 
tradition.^ But feudal property is not included in this 
community ;^ hence nobles whose property is for the most 
part often feudal, have always followed the rule of the civil 
law, as Neostad* says was unanimously decided by the 
Supreme Court of Holland. Add that nowadays a husband is 
the legal curator of his wife.^ Hence, whether community 
of property is or is not excluded, it is lawful for a husband 
by virtue of his marital power, which among us he has to 
the fullest extent, to alienate or burden her property 
even against the wife's wishes : because it is just that 
a woman who has given herself to her husband, should 
also suffer her property to be governed by his discretion ;^ 
unless this marital power also had been specially 



2.11.4. : Sande 2.5.5. : (roris advers. de Societ. conjug. 



iGrot. Introd. 
c. 1. &. seqq. 

^ As I have said on Inst. 3.23. 

^ Grot. diet. part. 11. sec, leengoederen : Preder. Sande. in cons. Feud. 
Geldr. 2.2.4. : Everard. cons. 53.9.10. : Consult. J.C. Batav. pt. 1. cons. 144. 

*Neostad de pact, ante nup. obs. 9. in not. vers. sub. specie, dotis. in 
fin. 

s As I have said on Inst. 1.25.19. and on the title of Code 3.6. 

«Code 5.14.8. : Neostad de pact, autenupt. obs. 10. Grot. Introd. 1.5.33. 
Sande. de prohibit rer. alien, pt. 1. c. 10. n. 14 : Herbal lib. sing. c. 13. sec. 
5.6. : Louet. Htt. D. art. 48. 
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excluded by antenuptial contract,^ or because of the bad 

conduct (malos mores) of the husband he had been 

judicially interdicted from exercising the power of 
alienation, in a suit for separation of goods.^ 



Section 1. 



SUMMARY. 



By the civil law a creditor 
could ex pactione alienate 
a pledge upon his own 
authority. 



2. The same in Frisia. 

8. In Holland not in any case. 



By the civil law as Justinian here lays down, a creditor 
could according to agreement alienate a pledge upon his 
own authority and free of any fear of action,^ and the 
Frisians observe the same rule.^ But since the power 
ought not to be given to private persons, which the 
magistrate can exercise judicially, lest it become the 
occasion for brawling,^ by our customs private alienations 
of pledged property have fallen into disuse^ and nothing 
is to be done by the creditor on his own private authority, 
if the debtor be unwilling, although it shall have been so 
agreed upon : but after judgment obtained against the 
debtor, the pledge ought to be sold by the sheriff on the 
authority of the judge, in the manner and according to 
the customs of judicial proceedings.'^ And Neostad says 
it was so decided in both Courts of Holland.^ 



^ Argentr. ad. cons. Brit. art. 410. glos. 3. n. 2. : Boer ad cons. 
Bitur. tit. 1. sec. 5. : Neostad de pact, anten. obs. 21 & obs. 9. in not. 
Gostum. van Antwerp, tit. 41. art. 15. Grot. diet. pt. 5. n. 39. 

'^ Grot. diet. pt. 5. n. 41 : Neostad de Pact, anten. obs. 8. in not. Herbai. 
diet. c. 13. sec. 10. Loyseau du Deguerpiss. 1. 4. c. 2. n. 3. & c. 6. n. 11. : 
Vinnius hie. : To these add what I have said on Code 5.12.30. and on the 
Title of Code 4.10. 

8 Arg. Code 4.24.11. and D. 13.7.4. 
4 Sande 1. 3. tit. 12. defln. 20. and L 1. tit. 12. defin. 3. 
5D. 50.17.176. 

<5 As I have said on the Title of C. 8.28. 
^Merula prox. civ. 1. 4. tit. 100. C. 1. n. 10 ; Vinnius hie. 
^ Neostad supr. cur. decis. 89. Add Papon, notair. 2. 1. 7. de force publiq. 
in fin. 
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TITLE IX. 

Through whom we may acquire. 
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Section 1 



Section 2. 



SUMMARY. 



4. Whether a son aught to 
have anything specially 
allowed in a division of 
the inheritance for such 
earnings and industry. 



1. No usufruct is allowed 
nowadays to a parent of 
the adventitious goods of 
his children. 

2. But maintenance for 
them is decreed out of it. 

8. Parents acquire full right 
over the earnings of 
children whom they 
support. 

If anything accrues to a son out of the affairs of, or in 
consideration of his father, it even nowadays is acquired 
by the father.^ But if anything is obtained by a son 
under parental authority for himself in some other way, 
{ex alia causa) the usufruct of it by virtue of the paternal 
power, the more peculiar effects of which I have said have 
become obsolete,^ does not by our customs and those of 
other nations accrue in the father,^ although alimony for 
the son is decreed out of such usufruct, because a father 
is not held bound to maintain a child who is otherwise 



1 See what I have said on D. 15.1.19.1. 

2 On Inst. 1.9.2. 

3 Grot. Introd. 1.9.10. : Costum van Antwerp tit. 36. art. 10. : Gudelin. 
de jure noviss. 1. 1. c.l3. : Christin. vol. 1. decis. 96. n. 21. Vinnius hie. : 
Bugn. de 1. 1. abrog. 1. 1. sat. 201. : Argentr. ad cons. Brit. art. 465. glos. 
1. n. 3. : Papon. 1. 7. tit. 1. art. 4. 1. 11. tit. 1. art. 3. in fin. : Boer ad cons. 
Bitur. tit. 1. art. 3 : Fons. Pract. des Cours. de franc, hie. and Inst. 1.12.8: 
Keinhard de differ, jur. civ. and Saxon 1. 2, part. 6. differ. 44. 
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able to maintain himself;^ and hence that which is 
derived from the labour and earnings of children whom 
parents support, since it does not as a rule exceed the 
amount expended upon their support, is acquired in full by 
the parents by reason of their bringing them up,^ although 
if a son by his superior industry, labour, and services 
greatly increases the means of his father, some think it 
just that in a division of the paternal inheritance account 
should be taken of it, arbitrators being appointed to 
decide how much shall be specially allowed to the son out 
of such gain.^ 



Section 3. 



Section 4. 
(Property acquired through slaves). 
See what I have said on Code 4.27.1. 



Section 5. 



" Hence it appears that we cannot acquire by means of 
free persons not in our power." 



Obsolete, according to what I have said on Inst. 1.8, 
and Inst. 1.11. 



^D. 25.3.5.7. : Costum van Antw. tit. 36. art. 5. : Grot. Introd. 1. 1. pt. 
9.10. : Consult. J. C. Batav. pt. 1. cons. 146 & pt. 2 cons. 129 : Chassen ad 
cons. Burg. rubr. 6. sec. 4. gloss, and alimenter n. 8. : Menoch. de arbit. 
judic. cas 169. n. 3. 

2 Costum van Antwerp, tit. 36. art. 7. : Grot. Introd. 1.6.3. : Sande 2.7.3.: 
Everard cons. 92. n. 2. : Gregor Tholos. synt. jur. 1. 11. c. 8. n. 21.22. 

*0n which see Gutier de juram confirm pt. 1. c. 5.7. : Gomez in 1. taurl 
29. n. 24. : Munnoz de ratiocin. c. 27. n. 55. usque 59 : Chassen ad cons. 
Burgund. rubr. 6. sec. 4 glos. ne n. 7 ; Gregor. Tholos. diet. n. 22. 
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TITLE X. 

Of the making of Wills. 



Section 3. 



Section 5. 



SUMMARY. 



1. Modern formalities in I 2. Do not require the 
making wills. signature and seals of the 

I testator and witnesses. 

Nowadays^*^ wills are made before two members of the 
Court and its Registrar, or before a Notary and two 
witnesses/ unless anyone disinherits his children, for then 
the edict of Charles V^ requires members of the Court as 
witnesses, in keeping with which is the oath, which 
notaries have to take upon admission to practice. And 
wills so made are by our customs and those of others 
valid, even if they do not have the signatures or seals of 
testator or witnesses.^ 

NOTE. 

^«> See Ord. 15 of 1845. 



Section 4. 



SUMMARY. 



Nowadays the name of the heir need not be written by 
the hand of the testator or of the witnesses, but a closed 
will is sufficient. 



iGrot. Introd. 2.17.15.16 : Coren. observ. 31. post n. 6. : Gudelin. de jure, 
noviss. 1. 2. c. 6. in princ. : Zypae. notit. jur. hoc. tit. vers, generatim 
c. 10. cum esses X. de Testam. 

2 Edit. 

8 Novel. Leon. 42. : Coren observ. 10. Bugn: de 1.1. abrog. 1. 2. sect. 15. 
69. and 149 : Autumn, confer, du. droict. franc, in 1. 12. si. unus. C. de 
testam. : Boer ad. cons. Bitur. tit. 2. sec. 1. lit. F.: Consultat. J. C. Batav. 
pt. 2. cons. 12.13.14.15.16. : add what I have said on the next section. 
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Nowadays^®^ it is not necessary that the name of the 
heir should be written by the hand of the testator or of 
the witnesses, but it is sufficient for the testator to 
exhibit a written will before a notary and two witnesses, 
and for the notary to endorse on the back of it that this 
contains the will of the testator.^ 



NOTE. 

^^) See Ord. 104 of 1833 and Sir, or F. S. Maasdorp's 
Institutes of Cape Law, Vol. 1. c. 13-17. 



Section 6. 



Whether women can be witnesses to a codicil. 



By the civil law women can be witnesses to a codicil,^ 
and hence to-day, as the difference between testaments 
and codicils is obsolete,*^ Argentreus^ thinks that the 
same rule is admissible in the case of wills, which view I 
dare not affirm as regards our customs,^ unless perhaps 
when the will is on behalf of children.^ But Gutierrez^ 
thinks that in this case women cannot nowadays ever be 
witnesses to'a codicil, from which view Gomez^ dissents. 



1 According to what I have said on the preceding section and Novel 119. 
c. 9 : Grotius Introd. 2.17.24. : Consult. J. C. Batav. pt. 1. consil. 276. : 
Christin. vol. 1. decis 304. n. 8. : Bugn. de 1. 1. abrog. 1. 2. sect. 69. : Graff 
sec. testamentum quaest. 10. quaero. juxta. n. 8.: Vasqui de success, 
torn. 1. de success. Great. 1. 2. sec. 11. n. 16. and seqq. junct. n. 19. : 
Gutier 1. 3. pract. quaest. 45. n. 21.25. 26. 

2 Gloss, and D.D. on Code 6., 36.8.3. 

3 As I have said on Inst. 2.25.2 and 3. 

4 Ad cons. Brit. art. 573. 

*^ Sec. Clar. sec. testamentum quaest. 55. n. 3. 

^Clar. diet. sec. testam. quaest. 8. n. 4. Guid. Pap. decis. 538. 

■^1. 2. pract. quaest. 36. 

8Adl. 3. Tauri. n. 71. 
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Section 11. 

SUMMAKY. 

1. By civil law legatees and ! 6. The true reason of this 

fideicommissaries can be I section is to be found in 

witnesses, and why. ^ the mere subtlety of tha 

2.-3. Reason of Justinian Roman law. 

rejected. i 7. Therefore not observed. 

4. Another reason of the 8. What Zypaeus says. 
Doctors. I 9. Although something is to 

5. Impugned. , be left to the discretion of 

\ the judge in this matter. 

This section lays down that legatees and fideicommis- 
saries can be witnesses to a will because they are not 
successors of the testator. But this reason is un9,ccept- 
able to many Doctors ; for although legatees are not 
universal successors, as are heirs, legacies are not 
necessary to the validity of a will, and to this extent it 
may be said that the will is no concern of theirs ; yet it 
must be admitted that at any rate in some degree the 
will also treats of an interest of the legatees ; seeing that 
he who has the hope of participating under a will has on 
that account a pecuniary interest in the validity of the 
will, lest the bequest fail.^ This fact itself, is certainly 
sufficient to exclude legatees (as witnesses) from a will : 
for even if they do not directly bear witness in their own 
favour, but in that of the heir, yet as a consequence of 
the validity of the will and the adiation of the inheritance, 
their own profit is guaranteed ; and hence, what is 
allowed to no one,^ they nevertheless give evidence in 
their own cause and favour : if it is at all clear that his 
own cause is that of which the gain or loss affects a man 
in any way in his own person.^ On account of which 
view, although Justinian's reason causes the heir to be 
rejected rather than the legatee, yet it does not seem to 
make it follow sufficiently that on that account the legatee 
ought to be accepted (as a witness). Whereupon the 



iC. 6.42.14. 
2D. 22.5.10. 
3D. 49.4.1.11. : D.D. in diet. 1. omnibus and.!, seqq. 
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Doctors have evolved another reason, namely that because 
whether the time of making the will or of opening it be 
taken, the witnesses only speak as to the testator's wish 
and his act : but afterwards when they claim their legacy, 
the affair is one solely with the testamentary estate which 
cannot without good faith refuse the testimony of those 
whose evidence it has adopted in regard to the 
will. Reasoning which appears to Vinnius not of the 
least weight, but to me to be too subtle and not far 
removed from an a priori reason, for the very testimony 
which they give as to the wish of the testator and his act, 
from which they hope upon adiation of the inheritance to 
obtain a certain advantage, is as I have said above, the 
very reason why they should be excluded as witnesses. 
The fact is I must impute this section to the subtlety of 
the Roman law, which is however on the other hand 
balanced by the solemn number of seven witnesses and 
the most careful observance of other things.^ But as 
with modern customs the great solemnity in regard to 
the making of Trills has been abandoned, and the proof 
of them put nearly on a level with the proof of other 
documents, and in codicils no less than in wills a number 
of witnesses is required,^ as I have sard on Section 3 of 
this Title, so nowadays I think it foreign to the 
principles of the law that legatees or fideicommissaries 
should be accepted as witnesses to a will.^ Especially 
when by our customs also, the law as to wills and 
codicils being made the same, legacies become due even 
if the inheritance is adiated as one ab intestato,^ and so 
far legatees bear witness in their own cause, not by reason 
of the confirmation of the will, but directly, for which 
reasons' I think with Autumnus^ that this section has 
been abrogated. But Zypaeus,^ while he does not doubt 
that the credibility of witnesses to a legacy should be 
restricted, thinks that they are to be strengthened with 
the public authority of a notary. But as it has been 
found that notaries themselves do not always act in good 



1 See Papon, notair. 1.1. 7. in vers, autre pag. (mihi) 440. 

2 Inst. 2.25.3. 

« See Jason on C. 6.23.22.2. : Mascard. de probat. concl. 973. in fln. 
4 Inst. 2.25.2. 

^Cens. gall, and confer, du droictin C. 6.23.22. and Baro. hie. 
^Notit. jur. Belg. de testam. in vers, testib. 
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faith, it is more satisfactory not by gift and reward to 
increase the pliability of witnesses, by whom many 
untruthful things are perpetrated, but as far as possible 
to restrain it.^ ^*^ I am however unwilling to take up the 
contrary position if any one thinks that something is to 
be left to the good faith of those judging in such a case ; 
for what if the notary and the witnesses are above all 
exception ?^ ^^^ What if an insignificant sum or thing has 
been bequeathed and the witnesses testify what is 
probable ? 

NOTES. 

<*^ By Act 22 of 1876 sec. 2 it is inacted that every 
person except as hereinafter excepted, above the age of 
14 years, who is or may be competent to give evidence in 
any Court of law in this Colony shall be competent and 
qualified to attest the execution of a will or other 
instrument. See also Ord. 14, 1846, Sec. 2 and Act 16, 
1874. 

By Sec. 3 of Act 22 of 1876 if any person witnessing 
any will or other testamentary instrument, to whom or 
to whose husband or wife as the case may be, any benefit 
is given in such testamentary instrument, the benefit 
shall so far as concerns such person or the husband or 
wife of such person, be void ; and by Section 4 if any such 
witness or the husband or wife of such witness is 
appointed executor, administrator or guardian under such 
testamentary instrument, the said appointment will be 
null and void. 

^^^ See Digest 22.5. and Gloss, for the exceptions which 
might be taken to the credibility of a witness, and to 
which Groenewegen here refers. 



Section 13. 

" Any person may execute any number of duplicates of 
the same testament, each however being made with 
prescribed forms." 

See what I have said on Section 3 of this Title. 



iC. 4.20.18. 

a Sec D. 22.5.3.1. and 22.5.21. 
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TITLE XI. 

Of military wills. 



Introductory paragraph. 

Section 1. 

In a military will no solemnity but only legal proof 
is required. 

It is allowed to military persons on active service 
(expedtttonibus) to make a will in whatever manner they 
wish and in whatever manner they can ; provided it is 
established, by legitimated*^ prooP (that he made a will). 
And Grotius rightly says that this military privilege also 
obtains in our times.^ 

NOTE. 

<*^ See the rescript of Trajan in D. 29.1.24. 



TITLE XII. 

Who are not permitted to maJce a will. 



Introductory paragraph. 

SUMMARY. 

1. Children formerly acquired 4. Although the customs of 

Britain require the father's 
consent. 
5. And even now the Frisians 
deny a son under age the 
power at any rate of making 
a will. 



for their father. 
2. And therefore had not 

power to make a will. 
8. Nowadays they have it 

even against their father's 

wish. 



Children of either sex formerly, under paternal power, 



ID. 29.1.40. Radelant. Traject decis. 80. 

^Introduct. 2.7.28 and seqq. Vinnius sec. ult. hoc tit. ; Christin. vol. 4 
decis. 3. n. 5. : Gail. 1. 2. obs. 118. n. 1.6. : Gudelin. de jure noviss. 1. 5. c. 
ult. vers haec ut in fin. : Perez. C. de Testam. milit in fin. ; VigUus ad 
rubr. n. 11. hoc tit. 
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acquired whatever accrued to them {except cast rensepeculium), 
for their parents without any distinction, and this became 
so* much the property of the parents that they were able 
to give to the son of another person or to a stranger, or to 
sell or in whatever way they wished to apply, that which 
was so acquired for them by any son or daughter,^ and 
hence except in regard to castrense peculium and quasi-castrense 
peculium they had not the power of making a will even if 
their parents permitted them,^ because testamentary 
power was not a matter of private right but a public 
qualification,^ so that it did not depend upon another's 
consent.^ But since nowadays the more peculiar paternal 
power of the Romans has become obsolete^ and whatever 
a child under parental authority acquires, does not vest in 
the parents by virtue of paternal power,^ so by our 
customs and those of others, children under parental 
authority, of the age of puberty, may legally make a will 
as to property derived from their mother, and as to all 
other adventitious property, nor is the consent of their 
father necessary for the purposed Why, nowadays a father 
does not even succeed ab intestato to his son under authority, 
upon dissolution of marriage.® Although the customs of 
Britain require the consent of the father to the son's 
will.^ But the Frisians adhering as they do in other 
matters mor^ strictly to the Roman law, so also in this 
subject follow it, and deny a son under paternal authority 
the power of making a will.^^ 

Section 2. 
In what way a prodigal is able to make a will. 



ilnst. 2.9.1. 

2D. 28.1.6. : Vinnius hie. n. 1. 
. »D. 28.1.3. 

^D. 28.5.32. 

« As I have said on Inst. 1.9.2. 

^ As I have said on Inst. 2.9.1. 

■^ Vinnius and Baro hie : Perez C. 6.22.10: Conver. de testam ad rubr. 
pt. 3. in fin: Autumn, eonfer. and eens. Gallic in 1. 9. aristo D. de jure 
eodieil i Consult J. C. Batav. pt. 1. eons. 44.171. : Leon. Emend. 1.6. e. 3. 
in fin. 1.5. Taufi. and ibi Gomez and Gharond. memorabl. in verb. flls. 

® See what I have said on D. 49.17.1. 

» Argentr ad cons. Brit. art. 561. glos. 1. n. 2. 

10 Sande 1. 4. tit. 1. defln. 1. ... 
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, No mortal arrives at such perfection that he never 
transacts his affairs unwisely : nor does any one act so 
foolishly (unless I am mistaken) but that he is repeatedly 
able to be of service to himself : for neither does the 
Deity allow him to do all things blamelessly, who in 
all things relies upon his own prudence, nor does he, since 
he is the creator and preserver of his creature, allow the 
foolish to sufifer in all things for their improvidence, hence 
just as the mad, if they make a will in a lucid moment, 
are considered to have made a valid disposition,^ so also if 
a prodigal have wisely benefited his posterity, blood 
relations and the poor : by a Novel of Leo (no. 30) the will 
was declared valid in which the traits of the prodigal 
were found absent, and although the Doctors unanimously 
say that the Novel of Leo has not been received in 
practice,^ yet this constitution, since it is naturally 
equitable has been adopted in France and in Frisia.^ So 
also have I understood it to have been decided in the 
Court of Holland. But in this case it is safer and wiser 
that the consent of a Magistrate or at any rate of the 
curators should accompany it.^ 



Section 1. 



SUMMABY. 



1. Nowadays a captive in the 
hand of the enemy has the 
power of making a will. 

2. And if captured by the 
Turks or Barbarians. 



8. But the enemy of his 
country has no such 
power. 



According to this section, a person captured by the 
enemy has not by the civil law the power of making 
a will, because he is the slave of the enemy .^ But as 
nowadays capture does not alter status,® so this section 



ilnst. 2.12.1. 

2 As to which see what I have said on the Novel of Leo. 

8 Charond. Pandect, du droict. Franc. 1. 3. c. 2. : Sande 1. 4. tit. 1. defln, 3. 

* Costum. van Antwerp, tit. 46. art. 8. 

«Inst. 1.12.6. 

^As I have said on Inst. 1.12.5. 
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already repealed by a Novel of Leo (no. 40), has become 
obsolete by our customs and those of others -} so that even 
a person taken prisoner by the Turks and Barbarians, 
nowadays retains his pov^rer of making a will,^ although 
some dissent from this view.^ But Charondas and Sande 
say that it was decided that a will made by a person, who 
has deserted his country, and has been adjudicated an 
enemy of his country, is not valid in law.^ 



TITLE XIII. 

Disinherison of Children. 



Introductory paragraph. 



SUMMARY. 



2. 



1. Paternal will ipso jure void 
for want of proper disin- 
herison clause. 
But this does not obtain in 
regard to an emancipated 
son overlooked in the will 
to the will of the 
which is only 



nor 



mother, 
voidable. 



3. And this is the law 
nowadays in regard to any 
paternal will. 

4. Although the Frisian 
Court held a maternal will 
to be ipso jure void for 
want of the proper dis- 
inherison clause. 



According to this section, he who has a son under 
parental authority aught to take care to institute him an 
heir or by name to disinherit him ; otherwise if he without 
mention disinherit him, he will have made a testament 
to no purpose ; so much so that if during the lifetime of 
the father, the son die, no one can be heir, because 
ab initio there was no will. But inasmuch as the rule 
does not obtain in regard to emancipated children by the 



lArg. D. 28.1.13.: Vinnius and Fons. hie. : Zypae. 
Testam. in vers, generatim. : Autunin. confer, in 1. 8. 
Sande 1. 4. tit. 1. defin. 3. 

2 As says Couver. in c. peccatum pt. 2. sec. 11. n. 6. 

8 See Vinnius and Sande diet, locis. 

^ d. d. loc. 



notit 
ejus. 



jur. Belg. de 
D. 28.1. See 
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civil law, because they are not sui heredes} and the failure 
to mention a child's name in the will of a mother, 
maternal grandfather or other maternal ascendants, has 
the same effect as actual disinherison in the will of the 
father,^ therefore it is well established law that a daughter 
forgotten to be mentioned in the will of her mother 
cannot hope to succeed to her without an action to declare 
the will void.^ Just as Neostad says was decided in both 
Courts of Holland.* So also, as the law of sui heredes is 
now obsolete,* by our customs and those of others, 
a paternal will is not ipso jure void because of failure to 
mention a child, but requires an action to set it aside as 
" inofl&cious."^ Although on the other hand as Sande says, 
the Frisian Court held that a will in which the mother or 
grandmother expressly disinherited a son or grandson 
without cause was ipso jure invalid^ 



Section 4. 
(As to adopted children). 

Obsolete : See what I have said on Inst. 1.11. 



Section 7. 



** Neither a mother nor a maternal grandfather need 
either institute their children heirs or disinherit them." 



See what I have said on the introductory paragraph of 
this Title. 



ilnst. 2.13.3. 

2 Inst. 2.13.7. 

» C. 3.28.16 : Fachin. 1. 4 c. 9. 1. 13. c. 68. 

*Supr. cur. decis. 100. 

* As I have said in Inst. 2.19.2. 

®Grot. Introd. 2.18.11.12.13. Gudelin. de jure noviss. 1. 2. c. 6. vers, 
posterior, in fin. : Autumn, confer, in auth. novissima C. 3.28. See 
Vinnius in princ. n. 4. Inst. eod. 

7 Sande 1. 4. tit. 2. defln. 2. 
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TITLE XIV. 

Of the institution of heirs. 
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Introductory paragraph and succeeding sections. 



As far as they treat of slaves they are obsolete^ 
according to what I have said on Inst. 1.8. 



Section 5. 



Section 7. 



Section 9. 



SUMMAKY. 



1. 



2. 



By civil law no civilian 
could die partly testate 
and partly intestate. 
Hence the whole inheri- 
tance by jus accrescendi 
belongs to an heir 
instituted to part of an 
estate with no co-heir. 
3. Nowadays any one can die 
partly testate and partly 
intestate. 



4. Hence this jus accrescendi 

obsolete. 
5.: Nor by the civil law itself 

did the rule apply to wills 

of military men. 
6. And this without doubt is 

the case in wills which 

have the codicillary clause. 



Our law says Pomponius does not allow a civilian to 
die partly testate and partly intestate/ as to be testate 
and intestate is naturally inconsistent, for although the 
law of contraries does not prevent a person dying partly 
testate and partly intestate, as to different portions of his 
estate, yet the scrupulous subtlety of the Roman law did 



1 D. 50.17.7. 
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not permit the persona of the deceased to be represented 
in part and by different kinds of succession ; hence 
a person being instituted as heir to a certain portion of 
the estate without any co-heir, the whole inheritance 
accrued to him, the mention of portion of the estate 
being treated as not expressed ; hence also a date annexed 
to the institution of heirs is treated in Section 9 as 
non-existent, as if the heir had been unconditionally 
instituted. But inasmuch as it has been everywhere 
adopted by general custom that a person may die partly 
testate and partly intestate,^ so much so, that some 
customs allow no one to deal by will with the whole of 
his estate f therefore this jus accrescendi which has its 
origin not out of a joinder by words and the probable 
wish of the testator, but from the force of a Roman law, 
has not been adopted by custom.^ Which equitable rule 
the Romans at any rate themselves extended to the wills 
of military persons.^ And it undoubtedly applies in 
civilian wills, if, as is usually done, the codicillary clause 
is added, the effect of which is that the will is upheld as 
a fideicommissum? 



Section 10. 



SUMMARY. 



1. An impossible condition in 
a will or codicil is taken as 
not inserted. 

2. Certainly not by (our) 
customs. 



3. The same rule applies by 
the civil law in the case 
of contracts. 



According to this section an impossible condition 



^Grot. Introd. 2.18.28.: Goris de differ, jur. sec. 11. n. 6. Gudelin. de 
jure noviss. 1. 2. c. 5. vers. ac. ex. and in vers, posterior : Ghristrin. vol. 
1. decis. 805. n. 18., 312. n. 2. and vol. 4. decis. 10. n. 3. : Vinniusin sec. 5. 
hereditas. n. 7 and in sec. 9 heres. n. 5 hoc. tit. : Autumn, cens. in 1. 11. 
Attiusandin 1. 63. heredes D. hoc. tit. Zypae notit. jure, de Testam. in 
princ. 

^Vinniusin sec. ult. hoc. tit. : Costum de Paris art. 290. and ibi Charond. 

®D.D. supra allegati : Autumn confer in 1. 41. Maevio D. de legat. 2. 

^D. 29.1.6 and 37. 

«C. 6.36.8. Sande 1. 2. tit. 2. defln. 2 in fin. : consult. J. C. Batav. pt. 1. 
cons. 69. in fin. 
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attaching to the institution of heirs, in legacies and even 
in fideicommissa is by the civil law considered as not 
inserted ; as for instance if any one have said in his will, 
I institute Titius as my heir, if he touch the sky with his 
finger. But as every last will ought and is accustomed to 
be interpreted, according to what it is the more probable 
the testator intended, whose wish alone is the consideration 
in (the interpretation of) the conditions,^ I agree with 
Grotius^ in thinking that an institution of this sort is 
to be considered ridiculous and of no force, and that 
moreover this section has been abrogated; a view 
which the Romans themselves took in other matters of law 
apart from wills.^ 



TITLE XV. 

Of ordinary substitution (de vulgari substitutione)- 



Section 4. 

" If a person institute the slave of another etc." 

Obsolete, according to what I have said on Inst. 1. 8. 



TITLE XVI. 

Of pupillary substitution. 



Pupillary and quasi-pupillary substitution are 
obsolete. 



ID. 30.1.47. 
2D. 35.1.19. 
sintrod. 2.18.32. 
* Inst. 3.10.11. 
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TITLE XVII. 

In what ways a will is rendered invalid- 



Section 1. 



(Revoking of a will by quasi-agnation). 



Obsolete, according to what I have said on Inst. 1. 11. 



Section 3. 



A prior will is not wholly invalidated by a later one, 
in which an heir is instituted in a certain portion only 
of the estate. 



If a testator, have instituted an heir in a second will 
in portion only of his estate, the first will is not nowadays 
revoked, except in regard to the property left under the 
second will.^ 



Section 4. 



1. Penaltyof slavery obsolete. 3. In France a distinction 

2. Person condemned to die made between temporary 
physically or civilly can and perpetual banishment, 
nowadays make a will. 

The penalty of slavery has fallen into desuetude,^ and 
hence whatever is reported to have been decided to the 



^ According to what I have said on sec. 7 of this Title at the end ; on 
Inst. 2.25.3 ; and on Inst. 2.14.5. 

''As I have said on Inst. 1.12.3. 
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€ontrary,^ nowadays nothing prevents a person 
condemned to physical or civil death from making a will, 
if by the judgment all his property has not been 
confiscated.^ And Clarus^ and others say that this is so 
observed by custom. Graff^ and others dissent. 
Oharondas^ distinguishes between temporary and 
perpetual banishment, and says that in the former 
case the person has the power of making a will, 
but in the latter not, asserting that in France 
this is so observed. Add to these what I have said on 
Inst. 2.12.5, on D. 48.19.17 and C. 9.49. 



Section 7. 



SUMMARY. 



will and without any new 
institution of an heir. 
6. Especially when the 
testator says he wishes to 
die intestate. 



1-2. The meaning of this 

section. 
3-4-6. Obsolete and moreover 

nowadays a testament may 

be revoked by a mere 

expression of a contrary 

This section is understood in di£Eerent ways by the 
Doctors. Truer and more general seems to me the opinion 
of those who think that it means that a testament 
properly made cannot be revoked by the mere expression 
of a contrary wish,^ although declared before seven 
witnesses and without a fresh institution of heirs. The 
reason is that by the civil law, without the institution 



iQur. Holl. decis. 21. 

2D. 29.1.11. 

^Clar. sec. testamentum. quaest. 19. n. 1. and 21. n. 1 : Vasq. Controv. 
quaest. 96. n. 4.5. 1. 4. Tauri and Gomez, ibid. : Gutier. 1. 2. pract. quaest. 
38 : Farinac. prox crim. quaest. 102. n. 131.158. : Baro. comment, alter, 
lit. q. and seqq Inst. 2.12. : Consult. Bitur. tit. 2. sec. 12. : Cow. de testam. 
ad rubr. pt. 3. n. 27. 

^ Graff, sec. testam. quaest. 26. n. 2 and quaest. 17. and Perez C. qui 
testam. fac. poss. n. 4. in fin. 

« Charondas Pandect, du droict Franc. 1. 3. c. 2. 

^ hie and oil C. 6.23.27. : Neostad. de pact, antenupt. obs. 22. vers, quod 
autem. Coren. cons. 10 : Fachin. 1. 4. c. 8 : Clar. sec. testament, quaest. 
84. : Vasq. de success, tom. 1. 1. 2. sec. 15. n. 60. : Mantic de conject. ult. 
vol. 1. 2. tit. 15. n. 19 & seqq. : Papon. 1. 20. tit. 1. arr. 3. 
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of an heir nothing written in a will is of any effect^ and 
therefore a prior testament is not revoked by a contrary 
expression of will, unless declared in another testament 
properly made in which an heir is instituted.^ But this 
fine subtlety of the Roman law is foreign to the simple mind 
of testators, who by the expression of a contrary will 
seem to have wished to die intestate, and whose last will 
should always have eflfect.^ Hence just as a written testa- 
ment is revoked by simple cancellation,^ so also do some 
Doctors^ think that a nuncupative will is revoked by the 
mere expression of a contrary wish, and without any new 
nuncupative institution of an heir ; and so, say Guido, 
Papon^ and Faber,^ was it decided. So also did the 
Provincial Court of Holland think in a judgment opposed 
(to the Roman law) .® And that opinion (of the Doctors) 
is free from doubt, if reliance is to be placed upon those 
who, the name and legal effects of wills and codicils being 
made equivalent by custom, deny that institution of an 
heir is necessary nowadays to the validity of a testament.^ 
Add that those Doctors themselves who hold the contrary 
view, agree with this opinion, when the testator revoking 
a previous testament, gives this reason for his act, that 
he wished to die intestate.^^ 



TITLE XVin. 

Of an inofficious will. 



Section 2. 
Action by adopted children. 



ID. 27.6.1. 

^D. 28.3.1.2. 

8D. 35.1.19. 

^ D. 28.4.1 and tot. tit. 

* Papon. Notair. 1. C. 7. di la nullue rupt. de testam. in vers, pour la 
premiere, cum seqq. pag. (mihi) 467. 

6 Guido Papon quaest. 200. 

'Faber C. 1. 6. tit. 5. defln. 29. 

8 29 July 1644 in the case of Wouter van Isendoom vs. Michael Bomein, 
for whom I appeared as counsel. 

» See what I have said on Inst. 2.20.34 and on Inst. 2.25.3. 

lOD. 38.6.1.8: Grot. Introd. 2.24.15 ; Clar. sec. testament, quaest. 92. : 
Graff Recept. sent. sec. eod. quaest. 84. n. 5 : Mant. de conject. ult. vol. 1. 
2. tit. 15. n. 18. 
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Obsolete, according to what I have said on Inst. 1. 11. 



Section 3. 



Section 6. 



SUMMARY. 



1. The amount of legitimate 
portion. 

2. Is to be left unencumbered. 

3. And under institution of 
heir. 



4. Unless there is a just 
cause of disinherison 
appearing in the will. 

5. Otherwise a will is set aside 
as inofficious only as far as 
the institution of heirs. 



By the latest Roman law the legitimate portion of 
children was increased so that if there were four sons or 
less, they were entitled to a third of the inheritance, if 
there were more, then half the inheritance was to be left to 
them, of which portion and of its usufruct, the children 
were not to be deprived by their parents ;^ nor is it 
permitted to parents nowadays to leave this legitimate 
portion to children, unless under institution and with 
the right of heirs, nor to disinherit or pass by any child 
unless he be proved ungrateful, and the reasons for 
arriving at such a conclusion are set out expressly in the 
will;^ for the rest a will is set aside as inofficious only as 
far as the institution of heirs ; for the remainder of the 
will holds good.^ Add what I have said in Inst. 2.13.^*^ 

NOTE. 

<*^By Act 23 of 1874 it was enacted (sec. 2) that no 
legitimate portion shall be claimable of right by any one 
out of the estate of any person who shall die after the 
taking effect of this Act, and by sec. 3, that every person 
competent to make a will shall have full power by any 



^ Novel. 18. c. 1. auth. noviss. C. hac. tit. 

* Novel. 116 c. 3. auth. non. licit. C. de liber, praeter. 

•Novel. 115. c. 2. auth. de causa. C. de liber, praeter. 
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will executed after the taking effect of this Act to 
disinherit or omit to mention any child, parent, relative 
or descendant without assigning any reason for such 
disinheritance or omission, any law, usage, or custom now 
or heretofore in force in this Colony notwithstanding and 
no such will as aforesaid shall be liable to be set aside 
as invalid either wholly or in part, by reason of such 
disinheritance or omission as aforesaid. 



TITLE XIX. 

Of the different kinds of heirs and the difference 
between them. 



Section 1. 

'* Heirs are said to be necessarii, sui et necessarii or extranet. 
Obsolete, according to what I have said on Inst. 1.8. 



Section 2. 

SUMMARY. 

1. Who are sui heredes. 3. Sui heredes obsolete. 

2. Why they are so called. 

According to this section, sui heredes are so called 
because they are family heirs, and even in the lifetime of 
their father are considered owners in a certain sense (of 
the inheritance), for out of that peculiar power of fathers 
over their children the Romans subtly evolved the idea of 
a unity of persons,^ and hence it more clearly appears in 
the idea of sui heredes that the continuation of ownership 



1 As I have said on Inst. 2.16. 
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brought the matter to this point, that there seems to be no 
inheritance, as if the children were before the father'sdeath 
owners of his estate, on which account also a child is called 
Sbfilius familias, just as a father is called paterfamilias, the 
difference being no more than was necessary to mark the 
begetter from the begotten, so that after the father's death 
the children do not seem to acquire an inheritance, but 
rather to obtain the free administration of their 
property.^ But just as the patria potestas, which was 
peculiar to Roman citizens, and its particular effects, 
have become obsolete,^ so also have the simpler manners 
of our race refused this subtlety of Roman law, and 
ceased to-day to recognise sui heredes.^ 



Section 6. 



SUMMARY. 



But a husband is never 
preferred to blood relations, 
although they adiate under 
benefit of inventory. 



1. Benefit of Inventory is 
nowadays sought from the 
Supreme Court of Holland. 

2. If no blood relation of the 
deceased adiates singly. 

8. In which case the benefit 
of inventory obtained can 
be renounced. 

Nowadays benefit of inventory is not granted ipso jure, 
but by edict of Charles V. 19 May 1544, art. 39 may be 
applied for from the Crown, whose prerogative in this 
matter is exercised by the Supreme Court of Holland,^ and 
then it is only granted if no blood relation of the deceased 
is prepared to adiate the inheritance without such benefit, 
a provision always inserted in the letters or order of 
Court.^ For blood relations who are willing to adiate 



ID. 28.2.11. 

2 As I have said on Inst. 1.9.2, on the Title of Inst. 2.16. and elsewhere. 

« Vinnius in princ. hoc. tit. : Add what I have said in D. 38.15.14. 

instruct, of the Supreme Court art. 23 : Sande 1. 4. tit. 12. defin. 1: 
Christin ad cons. Mechl. tit. 16. art. 50. n. 1. : Papon. 1. 20, tit. 10. arr. 1. 

* Arg. 1. 57. is si D. de hered. instit.: Peck, de testam. conjug. 1. 1. c. 35.: 
Papon, diet. tit. 10. arr. 2. 
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without benefit of inventory are preferred to those nearer 
in relationship who apply for the benefit, unless they are 
willing to renounce it and adiate singly.^ A husband 
however is never preferred to the blood heirs of his 
deceased wife adiating with benefit of inventory, and so 
Neostad^ says was it decided in both Courts if Holland. 
Add to these remarks Grotius,^ Zypae* and what I have 
said on C. 6.30.22.<*)- 

NOTE. 

^*^ " Owing to the statutory changes introduced by ord. 
104 of 1883 which takes the administration and distribution 
of the estates of deceased persons away from the heir and 
vests them in executors, the right of deliberation and 
the benefit of inventory have both become obsolete." 
Maasdorp's Institutes of Cape Law, Vol. 1. p. 150. 



TITLE XX. 

Of Legacies. 



Section 5. 



" If a testator gives as a legacy a thing pledged to 
a creditor, the heir is bound to redeem it." 



See Cur. Holland decis. 11. in fin. 



Section 8. 



" If the same thing is given as a legacy to two persons 

^Sande diet. tit. 12. defln. 3 : Papon Notair. 3. 1. 9. des Lettr. de benef. 
d, invent, in vers, la question : Louerlitt. H. arr. 1. 
2 Sup. Crt. decis. 7. 

8 Introd. 2.21.22 cum seqq. and my note thereon. 
* Notit. jur. Belg. C. 6.30. 
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either conjointly or separately and both take the legacy, 
it is divided between them. But should either of the 
legatees fail to take it, either from refusing it or from 
dying in the lifetime of the testator, or from any other 
reason, the whole goes to his co-legatee." 



See what I have said on Inst. 2.14.5. 



NOTE. 

^*^ Groenewegen says in his remarks on Inst. 2.7.4 and 
^.14.5 that this law of jua accrescendi has not been adopted 
by custom. In regard to the estate of a person dying 
partly testate and partly intestate his remarks are 
in accordance with our law, but in regard to legacies the 
jus accrescendi referred to in the text of section 8, applies 
to-day in cases of legacies bequeathed jointly, where there 
is no evidence of intention on the testator's part that the 
co-legatees should take in defined shares. See Maasdorp's 
Institutes of Cape Law, Vol. 1. p. 191, where the 
authorities are summed up. 



Section 32. 



Section 88. 
(Legacies to slaves). 
Obsolete, according to what I have said on Inst. 1.8. 



Section 84. 
Wills and codicils are nowadays regarded as the same. 
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Wills and codicils being nowadays regarded as the 
same in name and effect Gudelinus/ Christinaeus^ and 
Vinnius^ deny that an institution of an heir is necessary 
before there can be a legal will> 



Section 36. 
(Legacy by way of penalty). 
See what I have said on C. 6.41. 

TITLE XXII. 
Of the Lex Falcidia. 



What change has been made in the Falcidian and when 
it no longer operates nowadays, see Code 6.50 and what 
I have said thereon. 

NOTE. 

^*> The Lex Falcidii was abolished by Act 26 of 1873, 



TITLE XXIII. 



Of fideicommissary inheritances and the 
S.C. Trebellianum.<*^ 



See Grotius Introd. 2.20.6. and following paragraphs 
to the end, and my notes thereon. 



^de jure noviss. 1. 2. c. 5. in princ. 

2 Vol. 1. decis. 247. n. 8. and decis 305. n. 17. 

®in sec. ult. Inst. 2.14. n. 1. 

^Autumn, confer, in 1. 2. hereditatum C. de codic. and in 1. 24. 
ambiguitates C. de testam. : Fons. Pract. des. cours. hie. : Add what 
I have said on Inst 2.25.2. and 3 and on Inst. 2.17.7. 
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NOTE. 

<*>The S.C. Trebellianum was abolished by Act 26 of 
1873. It is to be noted however that in Brown vs. Rickard 
(2 Juta p. 317), De Villiers, C.J., said: "In this Colony the 
right to the Trebellianic portion was abolished by the Act 
26 of 1873 and the right to the legitimate portion by Act 
23 of 1874, but neither acts makes any reference to the 
later law as enacted by Justkiian (Novel. 108. c. 1) which 
appears therefore with the exceptions which I shall 
presently mention to be still in force in this Colony." 
Justinian's Novel provided that an heir, who was 
requested by the will instituting him as such, to restore 
to a third person, not the whole inheritance, but whatever 
might be left of it at his death, should be entitled to retain 
and dispose of three-fourths, and was only bound to 
transmit to such third person one-fourth of the inheritance. 
The Supreme Court held in the case above quoted that the 
Dutch law had admitted an important exception to this 
rule, and that it did not apply '* where by mutual will 
a husband and wife institute each other reciprocally as 
heirs with power of alienation, but on condition that 
whatever shall be left of the joint estate at the death of 
the survivor, shall be equally divided between the heirs of 
the husband of the one part, and the heirs of the wife of 
the other part " ; nor where, as in the case quoted, " the 
survivor has been instituted as the sole heir of the first 
dying, on no other condition than that a third person 
should upon his death inherit what shall then remain of 
the joint estate." In all other cases it would therefore 
appear the Novel still operates as law in this Colony. 



Section 18. 

" The fideicommissary having previously himself sworn 
to his own good faith, may put. the heir to his oath, and 
thus force him either to deny having received any such 
fideicommissary trust upon oath or to fulfil it." 

Grotius,^ Sande^ and Vinnius^ endorse this. 



1 Introd. 2.20.4. 

2 1. 4. tit. 15. defln. 18. 

8 On this Title and section. 
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TITLE XXIV. 
Of particular things bequeathed as a fideicommissuin. 



Section 2. 



'Freedom may also be conferred upon a slave by 
a fideicommissum. 



Obsolete, according to what I have said on Inst. 1.8. 



TITLE XXV. 

Of codicils. 



Section 2. 



Section 3. 



Nowadays no diflference between wills and codicils 
need be drawn.^ For they require the same solemnities 
of form,^ as the Supreme Court of Holland decided,^ and 
their names being interchangeable, the Doctors* deny 
that an institution of heir is necessary to the validity 
of a will. Hence there is nothing in our customs to 
prevent an heir being directly instituted, disinstituted, 
and even disinherited in a codicil as well.^ 



^Baro. Inst. 2.10. : 2.20. : and 2.25. Fons. Inst. 2.25.2. Argentr. ad cons. 
Britan art. 570. glos. 1. n. 1. 

8 Bars, and Argentr. diet, locis: Grot. Introd. 2.25.2. : Vinnius sec. ult. 
in fin. hoc. tit. 

"Coren. obs. 31. post. n. 35. in vers, major tamen. 

^ As I have said on Inst. 2.20.34. 

* See what I have said on Inst. 2.17.7. Baro hie. 



BOOK III. 



TITLE I. 

Of ab intestate inheritances. 



In successions ab intestato we use not the civil law, but 
the local law. 

As far as successions ab intestato are concerned, we use 
not the Roman civil law, but the political ordinance of 
1 April 1580. From which are exempted again those living 
in the northern parts of Holland, who are called West 
Frisians, to whom the States granted the special law of 
18 Dec. 1599.^ As to the customs of others, see 
Gudelinus.^ 



Section 2. 

Sui heredes. 

See what I have said about sui heredes on Inst. 2.19.2., 
about adoption on Inst. 1.11., and as to legitimation by 
subsequent marriage and nuptial documents, on 
Inst. 1.10.13. 



Section 4. 

Jus postliminii. 

Nowadays in this case there is no need for the 
application of the jus postliminii, according to what I have 
said on Inst. 1.12.5. 



1 On which subjects see Grot. Introd. 2.28. : Vinnius Inst, de success, 
cognat. 
*de jure noviss. 2.15. in fin. : Perez on C. 6.57. 
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Section 9. 



** Emancipated children by the civil law have no 
right to the inheritances of their father." 



See what I have said on Inst. 3.10. 



Section 10. 
and following sections. 



Adopted children do not nowadays succeed ab intestato, 
according to what I have said on Inst. 1.11. 



TITLE II. 

Of legitimate succession of Agnates. 



See what I have said on the preceding Title. 



Section 2. 
By adoption. 
See what I have said in the preceding Title sec. 10. 



TITLE IIL 
Of the Senatus Consultum TertuUianum. 



See what I have said on Title of Inst. 3.1. 
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Section 6. 

Not observed by us, as I have said on Code 6.57. 



TITLE IV. 
Of the Senatus Consultum Orphitianum. 



TITLE V. 

Of the succession of Cognates. 



See what I have said on Inst. 3.1. 



Section 4. 

When bastards succeed ab intestato to agnates. 

Even nowadays bastards do not succeed to agnates, 
unless in those towns to which such a privilege has been 
granted by the sovereign.^ 



Section 5. 



SUMMARY. 



1. Agnates and cognates suc- 
ceed among us ab intestato 
even to the 10th degree. 

2. In Prance further. 



3. Which some say was 
agreeable to the civil law. 

4. What by Saxon law. 



The distinction between agnates and cognates having 
been done away with by the 118th Novel c. 4^ agnates 



^ See Grot. Introd. 2.31. and my note thereon. Add what I have said 
on Code 5.27.2 and on Code 10.10. 
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and cognates are nowadays admitted without distinction 
to the successicm of deceased persons, even to the tenth 
degree ; and where they fail the Fisc takes the whole 
inheritance.^ But in France those of even further degree 
exclude the Fisc;^ which was, Gudelinus,^ Vinnius* 
Baro^ and Wissenhach® say, in accordance with the 
latest Roman law. But in Saxon law such succession 
does not exceed the seventh degree.'' 



TITLE VI. 

Of degrees of Cognates. 



See what I have said on D. 38.10. 



TITLE VII. <*> 

Of slave cognation. 



NOTE. 

<*^ Sandars has omitted this Title in his translation of 
the Institutes, and all the following Titles are wrongly 
numbered in his work accordingly. 



TITLE VIII. 

Of the succession offreedmen. 



^Grot. Introd. 2.30 in princ. ; add my note on tit. 1. feud. tit. 1. sec. S 
hoc tit. 

2 Baro on this Title : Bugn. de 1.1. abrog. I. 4. lem. 38. in fin. : Choppin do 
doman. Franc. 1. tit. 13. n. 7. in fin. Louet litt. F. arr. 21. : Autumn confer. 
D. Unde cognat. in princ. 

^De jurenoviss. 1. 2. c. 15. in vers, sciendum. 

*«6 6n this title. 

^Fachf. de differ jur. civil and Saxon. 1. 1. differ 30 and 1. 2. differ 34. 
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TITLE IX. 

Of the assigning of freedmen. 



These Titles have fallen into desuetude according to 
what I have said on Inst. 1.8. 



TITLE X. 

Of possession of the goods of an estate. 



" The system of bonorum possessiones was introduced by the 
praetors as an amendment of the ancient law, not only 
with regard to the inheritances of intestates, but of those 
who die after making a testament." 



The jus civile and praetorium is nowadays merged into 
one ; hence there is no further use of this Title : for 
whether any one succeeds to another ab intestato or under 
a testament, he is accustomed to be called in every case, an 
heir.^ 



Section 4. 



Section 6. 



Section 8. 



On the words in the text (of section 6) " the other 
possession of goods called vir et uxor,'' see what I have 
said on Code 6.18. On the words (in section 8) cum igitur, 
see what I have said on the Title of D. 38.9. 



^Baro and Vinnius in fln. hoc. tit. : Fons Pract des Cours hie n. 1: 
Bugn. de 1.1. abrog. 1. 1. sat. 205. and 1. 5. cent. 17 in fln. : Autumn, confer. 
D. hoc. tit. and C. de bon-poss. secund. tab. cum tit. seqq. 
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TITLE XI. 

Of acquisition by adrogation. 



TITLE XII. 



Of him. to whom for the sake of liberty the goods 
of the estate are adjudged. 



These Titles are obsolete according to what I have said 
on Inst. 1.8. 



TITLE XVI. 

Of obligations entered into verbally. 



Section 4. 

I have spoken of a conditional stipulation or sponsio (with 
us called betting) on D. 45. 1. 108. 



TITLE XVII. 

Of two parties stipulating and two parties 
promising together. 



Introductory paragraph. 



Section 1. 

"By virtue of such obligations the whole thing 
stipulated for is due to each stipulator and from each 
promissor." 

See what I have said on Code 8.40. 
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TITLE XVIII. 

Of the stipulations of slaves. 



Obsolete, according to what I have said on Inst 1.8. 



TITLE XIX. 

Of the division of stipulations. 



Section 2. 



Praetorian stipulations are obsolete. 



Autumnus^ says that the whole title of the Digest^ 
on praetorian stipulations, and this section as well, 
are obsolete in France ; which one can admit, looking at 
the name, but hardly if looking at the matter : for it is 
known that these kinds of stipulations and securities are 
in use as well in Prance as among ourselves.^ 



TITLE XX. 

Of void stipulations. 



Section 2. 



" It is the same if any one stipulates for a thing 
sacred or religious." 



^confer. D. de praetor, stipul. 
2D. 46.5. 

8 Bare, and Vinnius on this Title n. 3. : Grot. Introd. 3.3.79. : Add what 
I have said on the Title of D. 39.2. 
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See what I have said on Inst. 2.1.8. 



Section 3 


SUMMAKY 


A person promising that 


8. 


another will do something 




is not liable under the 


4. 


civil law. 


5. 


But this is not so in some 




cases under praetorian 




law. 





And not so in all cases 
under canon law. 
And this obtains nowadays. 
How far a person is liable 
under such a promise. 



According to this section, if any one promised that 
another person would give or do something, he will not be 
liable, as for instance if he promised that Titius will give 
five aurei. But if he promised that he would manage that 
Titius shall give five aurei, he is liable. But just as by- 
praetorian law in some cases^ so by the equity of the 
canon law in all cases, has this scrupulous adherence to 
words been departed from ; for by canon law if any one 
has promised that another person would do something, he 
is understood tacitly to have promised that he will take 
care and manage that such person will do so ; and hence 
is liable ;^ and this is in conformity with our customs and 
those of others ;^ for in stipulations and other contracts, 
we always follow that which was agreed upon,* and 
in consensual contracts it is the rule to consider the 
intentions rather than the words of the contracting 
parties.^ But how long a person promising that another 
would do, is bound, see Marant, etc.^ 



ID. 13.5.14.2.: D. 46.8. the whole title, D. 45.1.83., 81, and 38, and the 
Doctors thereon. 

2 Cover, in c. quamvis de pact, in 6 part 2. sec. 5. n. 1. : Zasius in diet. 1. 
38 stipulatio ista n. 16. 

8 Grot. Introd. 3.3.9.: Goris advers. tract. 3.3.10.: Gutier. de juram. 
confirm, part. 1. c. 44. n. 2. and 6. 

^D. 50.17.34. 

«D. 50.16.219. 

« Marant. disput 7. : Fab. C. 1. 8. tit. 26 defln. 10.: Mautic. de ambig. 
conv. 1. 14. tit. 34 in fin. : Cover, in diet. c. quamvis part. 2. sec. 6. n. 3.4. 
Fachin. 1. 3. c. 20. : Brouch. cent. 4. assert. 40. : Tusch. vol. 3. concl. 25^ 
lit. F. 
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Section 5. 



" A stipulation again is void if the answer do not 
agree with the demand." 



See what I have said on Sec. 23. 



Section 4. 



Section 6. 



SUMMAKY. 



1. By civil law there could 
not be a valid stipulation 
between father and son 
under power. 

2. Otherwise by modern 
customs. 



3. By which donations 
between father and son are 
valid. 

4. Especially if fortified by an 
oath. 

5. An action also competent 
between them. 

Section 6 of this Title lays it down that no stipulation 
between a father and a son under his power is valid ; for 
since by reason of patria potestas a father and son are 
understood to be all but the same person ;^ as the voice 
of the father is as that of the son, just as the voice of the 
son is understood as that of the father, in those things which 
can be acquired for the father,^ there can be no contract 
between them.^ But seeing that by modern customs the 
peculiar patria potestas of the Romans has become 
obsolete,* and that a son does not, as a rule, acquire for 
his father,^ nothing nowadays prevents a stipulation 
between them.^ Hence by Saxon law"'' it is provided that 



iC. 6.26.11. 

2 Inst. 3.19.4. 

8D. 46.1.21.3 : D. 46.1.66.1 : Gomez ad. 1. 17 Tauri. n. 4. 

^As I have said on Inst. 1.9.2. 

^ As I have said on Inst. 2.9.1. 

<* Autumn, confer, inl. 2. infer patrem D. de contrah. empt. 

■^ Wissenb. par. D. de donat. n. 4. and Antwerp, consuetud. tit. 36. art. 12. 
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donations between a father and unemancipated son are 
valid. Autumnus^ says the same thing was decided in 
France and as the Canonists lay down, donations of this 
kind are to be confirmed by oath f and hence nowadays 
with us there can also be an action with a son whom we 
have under power.^ For the rest, whether any one can 
nowadays stipulate for the benefit of a third person, 
I have dealt with, on section 19. 



Section 10. 



SUMMAKY. 



1. By civil law a son under 2. It is otherwise nowadays, 

power contracting with the 
assistance of his father is 
not liable and why. 

According to this section, a pupil acting with the 
authority of his tutor transacts all things legally, but 
a child under paternal .power, who is not of the age of 
puberty, cannot, even with the authority of his father, 
render himself liable. Why this distinction? because 
a pupil acquires not for his tutor, but for himself; but 
a child under patria potestas acquires not for himself, but 
for his father ; nor does he contract for his own advantage 
but for that of his father ;^ hence it would be absurd and 
most inequitable that the child under the age of puberty 
should render himself liable by the undertaking. But as 
nowadays a father has no right " over the property of his 
children,^ and as he is, contrary to the Roman law, the 
legal guardian of his children,^ there is nothing in our 
modern customs which prevents a son under parental 
authority from legally transacting any business 
whatsoever with the authority of his father, acting as his 
legal guardian.'' 



^ Autumn, confer, in 1. 35. donationes. C. de Donat. int. vir. and ux. 
2 See Rittershuf. de differ, jur. 1. 3. c. 18. 
8 Against D. 5.1.4. as I have said there. 

anst. 3.20.4. 

« As I have said on Inst. 2.9.1. 

® As I have said on Inst. 1.18. 

' Arg. Code 6.30.18. : Code 6.61.8.5. Vinnius this Title. 



INSTITUTES— BOOK III. 91 

Section 19. 



SUMMABY. 



1. By civil law a person 
cannot stipulate for the 
benefit of another. 

2. Justinian's reason. 
8. Eejected. 

4. Another reason. 



5. It does not agree with our 
customs. 

6. And hence nowadays an 
action is granted ex 
nudo pacto. 

7. Also to the third person for 
whose benefit the stipula- 
tion was made. 



This section says no one can stipulate for another, for 
stipulations, or rather obligations of this kind, were 
invented in order that everyone may acquire for himself, 
what is of advantage to him : but it is of no advantage to 
him that something should be given to another ; a futile 
reason indeed ! Charity seeketh not her own ;^ why 
therefore were these kinds of stipulations invented that 
every one might only acquire for himself ? Besides it is 
untrue that it is of no interest to the stipulator that 
a thing be given to another : since it is to the interest of 
man that man be benefited;^ and no one would be so 
mad as to stipulate for another, unless he also considered 
that this would be for his own benefit. Another reason 
for the text can therefore be discovered, namely that from 
a stipulation for another no right accrues to the stipulator, 
because that was not the contract ; nor to the third 
person, because the stipulation was not between himself 
and the promisor, therefore that as far as he is concerned, 
the promse in question is only a nudum pactum, on which it is 
known by civil law no action can be founded.^ But since 
there is nothing so agreeable to good faith as the 
maintenance of that which has been agreed upon,* and as 
breach of faith is a serious matter,^ our ancestors thought 
that no interest was prior, none higher, than the 
preservation of an undertaking once given ; so much so. 



U. Cor. 13.5. 

2D. 18.7.7. arg. D. 1.1.3. 

8C- 2.3.10. 

^D. 2.14.1. 

«D. 13.5.1. 
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that Tacitus^ wrote that no people excelled the Germans 
in arms and good faith. Hence by modern custom^ an 
action is allowed upon a n«rfwm/>ac^ww/*^ and by stipulating 
for another a legal obligation is acquired^^ Hence also it 
is common among merchants by means of written 
documents to stipulate, not only for oneself, but for 
another, as for instance the bearer of the note, in which 
case payment is not only legally made to such bearer, 
as if he were introduced for purposes of payment ; but he 
has also an action, if he holds the note bona fide.^ 



NOTE. 



<*^ See Sir A. F. S. Maasdorp's remarks on nudum pactum 
in Institutes of Cape Law, Vol. III. pp. 34-54. The 
dispute to which he refers between the South African 
Courts narrows itself down to the meaning to be given in 
law to the words redelyke oorzaak. The Supreme Court 
of the Cape Colony takes the practical view that they 
mean some reasonable cause for a contract, in the nature 
of some substantial consideration therefor. The 
Transvaal Court and Sir A. F. S. Maasdorp maintain on 
the leading Dutch authorities, that they mean that " an 
agreement in order to afford a right of action, shall have 
been entered into with a serious and deliberate mind and 
intent, from or upon some motive, ground, reason, or 
cause, which induced the person entering into it to bind 
his own will for the benefit of another." In the case of 



1 Annal. 13. Chever de antiq. German. 1. 1. c. 19 in vers, universe : Grot. 
In trod. 1. 3. part. 1. sec. pen. 

2 As I have said on C. 2.3.10. 

3 Grot. Introd. 3.78. and de jure bell. 1. 2. c. 11. n. 18.: Cover, in c. 
quamvis. part. 2. sec. 4. n. 2. : Faber C. 1. 4. tit. 34. defln. 1. Gutier. 1. 3. 
pract quaest. 97. n. 7. : Gomez tom. 2. resol. c. 11. n. 20. circa fin. See also 
Zypae not. jur. de contrah. and commit, stipul. : Vinnius on sec. 4. si quis 
alii. n. 3. hoc. tit. : Rittershuf. de differ, jur. 1. 3. c. 6. D.D. hie and on 1. 38 
stipulatis. sec. alteri. D. de verb. obi. : Gabriel 1. 3. de verb. obi. concl. 1. 
and what I have said on Code 4.27.1. and on Code 4.50.6. 

^Costum van Antwerp tit. 53. art. 6.7.8. Hantvest en costum. van 
ZuidhoUand p. 410. art. 38.39. cur. Holland, decis. 10. Grot. Introd. 3.5.6. : 
Damhouder pract. civ. c. 97. and 133. : Wielant. pract. civ. tit. 3. cap. 24. : 
Gudelin de jure noviss. 1. 3. c. 1. vers, cum res: Christin. vol. 1. decis. 
286 : Peckius de jure sistend. C. 3. n. 7 : 8^nde de act. cess. c. 2. n. 17. : 
Stracch. de adject part 4. quaest 8. : Rebuss. ad. const, reg. de litter, oblig. 
art. 2. n. 75. : See also Radelant. cur. Traject. decis. 56. 
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Mtembu vs. Webster (21 S.C. 328) decided on appeal in 
the Supreme Court of the Cape Colony, the appellant 
Mtembu had promised the respondent Webster that in the 
event of his (Mtembu' s) wishing to sell a certain farm he 
would give the respondent (Webster) the first refusal, 
and it was held by De Villiers, C.J., that as no valuable 
consideration was given for appellant's promise, the 
respondent, plaintiff in the Court below, was not entitled 
to the damages for breach of contract, claimed by him. 
SirA.F. S.Maasdorp (p. 53) takes the view that this case did 
not properly raise the issue as to what constituted redelyke 
oorzaak, *' inasmuch as there was neither consideration 
nor reasonable cause for the agreement or promise relied 
upon. The only cause which was present was the desire 
of the alleged promisor to escape from the importunity 
of the promisee without apparent rudeness, which was 
held to be not a reasonable cause. It was in fact the sort 
of cause referred to by Vinnius where he speaks of a person 
saying a thing, not with intention or seriously, but 
merely for the sake of saying something." But this was just 
one of those cases in which such a decision would not have 
promoted or maintained good faith. How was Webster to 
decide whether Mtembu spoke seriously or not ; and if 
the promisor left upon the mind of the promisee the 
impression that he meant what he said, should he be 
heard to say that he did not intend to leave that 
impression? The judgment, it is submitted, should have 
been in favour of the respondent Webster, if the Supreme 
Court did not consider its view of redelyke oorzaak raised by 
the case. 



Section 21. 



" Conversely he who undertakes for the performance 
of another is not bound, unless he promises under 
a penalty." 



See what I have said on section 3 of this Title. 
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Section 23. 



A stipulation is void if a person stipulates without 
condition and you promise with a condition. 



According to this section, a stipulation is void, if 
a person does not answer to the terms in which he has 
been asked to promise, as for instance if any one 
stipulates unconditionally and you promise with 
a condition, or vice versa,^ or if the person stipulating 
thinks of one thing, and the person promising has 
another thing in his mind, as if for instance a person 
stipulates for a house from you and you promise him 
a field — unless the distinction in the promise is at 
once accepted by the person stipulating ; for then another 
stipulation is taken to have been entered into.^ But 
although Vinnius^ denies that this is universally true by 
civil law, he admits that nowadays it is undoubtedly the 
law,^ seeing that the force of a stipulation and of a pact 
are now the same.^ 



TITLE XXI. 

Of Sureties. 



See Digest. 46.1.8.7. and what I have said thereon. 



TITLE, XXII. 
See what I have said on the Title of Code 4.30. 



1 Sec. 5. of this Title. 

2D. 45.1.1.3. 

8 Vinnius in diet. sec. 5. praeterea n. 5. 

*Ibid. n. 6. in fin. : Fons. hoc. tit. n. 4. and 10. 

^ As I have said on Code 2.3.10. 
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TITLE XXIIL 

Of consensual contracts. 
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SUMMARY. 



1. 



2. 



By civil law a contract of 
purchase and sale need 
not be in writing. 
Nowadays it is required in 
the alienation of immov- 
ables. 



3. 4. 5. Exceptions in the 
case of dowry, division &c. 



According to this section v^riting is not required in 
contracts of purchase and sale by the civil law, but by our 
customs no alienation of immovables is valid unless 
transfer has been made before the Judge of the place 
where the immovable property is situated ;^ add that by the 
latest law the 40th penning of the purchase price is due 
to the Fisc on pain of nullity.^ Except from this 
alienations which take place through the giving of do.wry, 
the community of goods between spouses, wills, or the 
judicial proceeding dividing an inheritance, in all of which 
cases nowadays no other transfer or writing is required 
than was demanded by the civil law.^ As to the letting of 
lands see what I have said on Code 4.65.24. 



TITLE XXIV. 



Introductory paragraph. 



I have dealt on Code 4.21.17 with the question whether 
when arrha has been given, a party can resile from 
a contract of purchase. 



iPlacaat9 May 1529 : Grot. Introd. 2.5.13. 

-^ Placaat van den 40 pen. art. 11. : Grot. diet. loc. n. 18. : add what I have 
said on the next Title. 

^ Neostad. Sup. art. decis. 8. : Zypae notit. jur. Belg. de rei. vend. ; 
Christin. vol. 1. decis. 362. : Goris advers. de Societ. conj. c. 1 n. 30 and 
c. 5. n. 2. Costum van Antwerp tit. 41. art. 2. : Gutier. 1. 2. pract. quaest. 
118. 



GROENEWEGEN 
Section 3. 

SUMMARY. 



1-2. By civil and modern law 
the risk before delivery 
falls upon the purchaser. 



8. The meaning of the Placaat 
of Charles V. invalidating 
every alienation of immov- 
ables of which transfer has 
not been made in due form. 

According to this section, the risk attaching to the thing 
sold falls at once upon the purchaser, even although it has 
not yet been delivered to him, and this is also the law with 
us in regard to movables. But it is doubtful nowadays 
whether the rule holds good with regard to the alienation 
of immovables, after the Placaat of Charles V invalidating 
every alienation of immovables, of which the transfer has 
not been made in due form :^ But yet as it is clear from 
the preface to that Placaat, that the provision was made not 
universally, but only for the benefit of creditors : lest 
forsooth they should be defrauded by any secret alienation 
of their hypothec or other right ; so that when immovables 
are sold to two persons and are transferred to the one 
privately and to the other publicly, he ought tobei)referred, 
to whom the transfer has been made in due form according 
to the law of the place where they are situated ;^ therefore 
notwithstanding the Placaat of Charles, I think that the 
civil law has remained unimpaired in respect of all cases, 
and therefore that nowadays the risk attaching to an 
immovable thing sold, falls, before transfer, upon the 
purchaser; and so I have understood it to have been 
decided in Holland. 



Section 5. 

" A sale is void when a person knowingly purchases 
a sacred or religious place or a public place." 



See what I have said on Inst. 2.1.7. 



1 As I have said on the preceding Title : See Cur. Holland decis. 32 in fin. 
^Neostad. Supr. Crt. decis. 70 in fln. 
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TITLE XXVII. 
Of Mandate. 



Section 6. 

He who advises you to lend money to Titius and asserts 
bona fide that he is solvent, is not liable under the actio 
mandati or that of suretyship; although you would not 
have trusted Titius but for the statement that he was 
able to pay.^ 



TITLE XXVIII. 
Of Obligations arising quasi ex contractu. 



Section 1. 

" Let us treat of those obligations which do not spring 
properly speaking from a contract, but yet as they do not 
take their origin from a delict, seem to arise as it 
were, from a contract." 

See what I have said on C. 2.19. 



Section 7. 



SUMMARY. 

By civil law, money paid 
but not owing, could not in 
some cases be recovered, 
but nowadays can. 

According to this section, it is not possible to recover 



2. Especially in regard to 
legacies left to sacred 
places. 



ID. 50.14.2. : C. 4.26.13.: D. 17.1.12 12.: D. 4.3.7.10. with 4.3.8. and 
Costal, thereon Grot. Introd. 3.3.43. : Christin. vol. 1. decis. 111. and 
vol. 3. decis. 34. n. 6. : Pyr. Maur. de fid juss. part. 2. sec. 3 c. 4. : 
Chassen. ad. cons. Burg. rubr. 5. sec. 2. in vers, son principal oblige : 
Add what I have said on D. 27.7.4. and on C. 10.30.1. 
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money paid, but not owingj in those cases in which by 
denial, liability is increased, as for instance in actions 
under the L^a: Aquilia or with respect to a legacy. But 
by our customs no liability is increased by denial,^ and 
by natural law it is not equitable that any one should 
be made the richer at the expense and with the injury 
of another.^ Therefore, nowadays, the condictio indebiti is at 
all times available : especially as far as legacies to 
churches and other venerable places are concerned.^ For 
the church, the preserver and author of justice, does not 
permit an un justice to be done to itself or to another; 
but a private person often resists justice.^ 



TITLE XXIX. 

Through whom we vioy acquire a right of action. 



Introductory paragraph. 
See what I have said on Inst. 2.9.1. 



Section 1. 



Section 2. 



Section B. 
(Through Slaves). 
Obsolete, according to what I have said on Inst. 1.8. 



1 As I have said on Inst. 4.3.9. on Inst. 4.6.21. and C. 4.21. in auth. 
2D. 50.17.206. 
^ Joan. Faber hie. 

^C. 1. in vers, inde 1. 1. Feud. tit. 13. de alienat. fend. Vide c. 11, 
fraternitas. c. 12. quaest 2. Add what I have said on D. 1.2.14. 
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TITLE XXX. 

In tvhat loays an obligation is dissolved. 



Section 3. 



*'In consequence our constitution was published in 
which it was clearly decided that novation shall only take 
place when the contracting parties have expressly 
declared that their object in making the new contract is 
to extinguish the old one ; otherwise the former obligation 
will remain binding, while the second is added to it, so 
that each contract will give rise to an obligation still in 
force, according to the provisions of our constitution." 



Whether a novation can take place nowadays without 
express mention. 



This section has been abrogated by the customs of the 
French : and moreover Tulden^ and Autumnus^ say that 
a novation can take place without express mention. But 
I think with Grotius,^ that our customs have not departed 
from the civil law on the subject. 



^ hie. c. 7. 

2 Confer, in 1. 8. ult. C. de Novat. 

^Introd. 3.43.7. 



BOOK IV. 



Title I. 
Of obligations ex delicto. 



Section 3. 



Section 5. 



1. Distinction between, and 
pecuniary penalty for, 
manifest theft and theft 
not manifest, obsolete. 



2. The penalty for theft 
nowadays. 



The distinction between manifest and non-manifest 
theft, and the double and quadruple penalty therefor, have 
become obsolete.^ Thieves nowadays after being beaten 
with rods are sometimes sent into exile and are branded 
on the back, especially for a second offence ; on a third 
conviction they are hanged on a gallows, in order that 
they may in a halter finish their life at the same time as 
their wonted and persistent vice. But if with theft they 
commit public violence they are condemned to be hanged 
for the first offence,^ unless a consideration of the 
circumstances of the case causes the judges to lessen the 
penalty.^ 



1 As I have said on the Title of 0. 9.47. and on introductory par. of next 
Title. 

•^Placaats 16 Dec. 1596. : 19 March 1614 art. 2. 

8D. 48.19.16.: Consult. J. C. Batav. part. 1. cons. 321. See Vinnius, 
Fonsand Barohic. : Damhoud. prax. crim. c. 110. : Gudelin. de jure noviss. 
1. 5. c. 19. and 1. 3. c. 13, in vers, sed observand. : Zypae notit. jur. Belg. 
de furt. : Perez C. eod. n. 22.23. : Papon notair 2. 1. 6. D'act pour larrec. 
in vers, centres simples. . Add what I have said on D. 9.2.4.1. 
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Section 6. 



Section 7. 



SUMMARY 

Creditor using the pledge 
or thing deposited with 
him, Uable by civil law 
to the actio furti. 



2. Nowadays only 

damages. 



According to this section, if a creditor use a thing 
given to him in pledge, or a depositary the thing deposited 
with him, or a commodatary use the thing lent to him, 
otherwise than it was lent to him to be used, he commits 
theft by civil law. But as the life, so the reputation of 
a man should be considered -} hence by our customs and 
those of others, the creditor, etc., is not liable to 
a prosecution for theft,^*^ which belongs to the Fisc 
alone,^ but is only civilly liable in damages (id quod 
interest)? 

NOTE. 

^*^ It was decided in Q. vs. Fortuin (1 app. c. 290) tha>t furtum 
usus is not an indictable offence in the Cape Colony. 



Section 12. 



SUMMARY. 



2. Penalty for it. 

8. Severer in France. 



1. Theft by those under 
paternal power, what effect 
in civil law, and what 
nowadays. 

According to this section, if those under parental power 



^1. 38. si adulterium. 

2 As I have said on the Title of O. 9.47. and on the Title of C. 9.1. 

sReinhard. de differ, jur. civil and Saxon 1. 2. differ. 22. : Zypae notair 
jur. Belg. de furt. in vers. pen. : Bugn. de 1. 1. abrog. 1. 2. sec. 65. : Papon, 
notair. 2. 1. 6. D'act pour larrec. in vers. faut. noter. pag. (mihi) 361. : 
Autumn, confer, in 1. 40. qui jumenta D. de furt.-; Add what I have said 
on sec. 16. of this Title and on Inst. 4.16.2. 
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steal anything belonging to their parents, they commit 
theft it is true, but the actio furti does not lie ; because 
between them no action of any sort can arise. But since 
by modern customs, they can become liable one to the 
other,^ therefore nowadays nothing prevents the parents 
suing civilly for damages due to such theft, and the 
Fisc prosecuting publicly.^ For although the Roman laws 
do not permit a public prosecution for domestic thefts of 
this kind, if they are of paltry things,^ yet this does not 
obtain by our customs, according to which domestic 
thefts are punished no less severely than any other 
thefts,^ especially if the persons themselves from whom 
the things have been stolen, hand over the thieves and 
complain of the injury done, demanding their 
punishment.^ But in France, domestic thefts owing to 
their wickedness and the difficulty of guarding against 
them, are \ punished more severely and usually with 
death.^ 



Section 16. 



SUMMARY. 



3. otherwise nowadays. 

4. This section does not 
obtain in Saxon law. 



1-2. A commodatary alienat- 
ing or pledging the thing 
lent, does not by civil law 
prejudice the owner. 

A commodatary who alienates a thing lent him, commits 
theft,'' and therefore the thing does not become the 
property of the person receiving it.^ But lest anyone 
should be deceived by the culpa and negligence of him 



1 As I have said on Inst. 3.20.4. 

2 See what I have said on sees. 3 and 6 of this Title and on the Title of 

C. 9.47. 

8D. 47.2.11.1. 

^ Vinnius and Tulden hie. 

^FacitDeut. 21. vers. 18. cum. seqq. 

6 Autumn, confer, in diet. 1. 11. perspiciendum sec. 1 and in 1. 17. servi. 

D. de furt. : Charond. pandect, du droict. Franc. 1. 4. c. 11. pag. (mihi) 734. 
Papon. 23. tit. 6. art. 2. and notair. 2. 1. 6. D'act pour larrec. in vers, de 
nostre temps. 

7 Sec. 12. this Title, andD. 17.1.22.7. 
8C. 6.2.2. 
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who delivers his property for custody to a worthless 
person,^ by modern customs, if anyone acting beyond his 
authority, sells property lent or entrusted to him, or in any 
other way alienates it, the owner has no action against the 
person who received it bona fide and under legal title ; or if 
the person in question did not alienate the thing, but only 
pledged it, the owner cannot vindicate it, unless he 
redeems the pledge,'^ and hence among us there is the 
common proverb 

Such a skipper yours to choose, 
Ship and cargo should you lose, 
and so Neostad^ reports it as decided in the Supreme 
Court of Holland. Add that by Saxon law, possession and 
dominium are vested in the commodatary ; therefore 
this section being abrogated, if the commodatary loses 
possession of the thing by theft, the lender has no action 
against the thief ,^ a rule which it would be rash to say 
holds good by our customs.^ 



Section 19. 



'' The actio furti whether brought to recover double or 
quadruple, has no other object than the recovery of the 
penalty. For the owner has also a means of recovering 
the thing itself by a vindicatio or a condictio.'' 



See what I have said on section 3 of this Title. 



ilnst. 3.15.3. : D. 14.1.1.9. : D. 4.9.1.3. 

^Costum Van Antwerp, tit. 58. art. 5. C. 4.2.7. and what I have said on 
D. 12.1.13. 

«decis. 86. 

^Fasch. de differ, jur. civ. and Saxon 11. . differ 1. : Eeinhard. tract, 
eod. 1. 2. differ. 14. 

'^ Add what I have said on C. 6.2.2. 
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TITLE II. 

Theft by force. 

Introductory paragraph. 



The quadruple and other legal penalties which are 
allowed (by the civil law) to the person injured, have 
everywhere fallen into desuetude.^ I have treated of the 
criminal action for public or private violence on Inst. 
4.18.8. 



Section 1. 



SUMMARY. 



4. By which, penalties depriv- 
ing any one of his right 
are wholly fallen into 
desuetude. 



1. He who violently takes his 
own property from 
another, by civil law 
loses his property. 

2. But this not observed by 
us. 

8. And by the customs of the 
whole Christian world. 

According to this section, he who with violence carries 
oflf his own movable property from another, or violently 
enters immovable property, ceases to be the owner of it ; 
but if the property belongs to another he is liable not only 
to restore the thing but to pay its value as well.^ But this 
constitution is by no means agreeable to the practice of 
our times ; for just as among us the penalty for public or 
private violence is discretional,^ so also the violent 
possessor is condemned in the damages suffered by the 
injured person, and in addition the degree of crime and 
violence being considered, he is punished at the discretion 



1 As I have said on the Title of C. 9.47. 

2 C. 8.4.7. 

'^As I have said on Inst. 4.18.8. 
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of the Judge as a criminal,^ and Reinhard^ says there is 
thesame law among the Saxons. Indeed Coverruias^ whom 
Gutierrez* follows says that the whole Christian world 
has departed from the rigour of this constitution, and its 
practice become obsolete, from which authorities it is 
more than clear that other legal penalties also, which 
deprive a man of his right have fallen into desuetude.^ 



TITLE III. 
Of the Lex Aquilia. 



Section 7. 



SUMMARY. 



1. Not usual nowadays to ! 2. Or to advocates, 
imimte want of skill to , 
medical men. ' 

Earth covers the unskilfulness of medical men, hence 
it is not brought into Court or otherwise is usually 
excused.® Bugnion''' says and Christinaeus^ is nearly to 
the same effect, that want of skill is not imputed to 
advocates either, even if they have offered to undertake 
the case. 



1 Instruct. Cur. Holland art. 43. : Vinnius hie. n. 2. : Christin. vol. 2. 
decis. 184. n. 4. vol. 3. decis. 15. n. 10. and vol. 4. decis. 15. n. 10. : Zypae. 
notair. jur. Belg. de vi in fln. 

2 Differ, jur. civ. and Sax. tit. de judic. differ. 85. 
^1. 3. resol. 16. n. 7. in. vers, his praeterea in fln. 
^pract. quaest. 1. 1. quaest. 77. n. 4. 

* Add what I have said on C. 4.65.32. and 33. and on D. 36.1.48. 

<5See Mornac. and Autumn, confer, in 1. 6. ilhcitas. sec. 7. sicuti. D. de 
offic. praesid. : Papon. 1. 23. tit. 8. arr. 1. Vinnius hie. 
Me 1.1. abrog. 1. 1. sat. 124. 
8 Vol. 4. decis. 95. n. 5. 
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Section 9. 



Section 15. 



SUMMARY. 



The action under the Lex Aquilia is not nowadays for 
a penalty, but is for the damage suffered. 



The action under the Lex Aquilia is not nowadays 
a penal one, but for damage suffered : hence he who causes 
damage through negligence (culpa) is not liable, under 
modern customs, for more than the actual value of the 
damage done.^ 



TITLE IV. 

Of injuria. 



Section 2. 



*'A man may receive an injury not only in his own 
person, but in that of his children in his power, and even 
in that of his wife." 



Nowadays sons are emancipated from paternal power^ 
and become sui juris, as I have said on Inst. 1.9. 



^Grot. Introd. 3.32.23. and following part 34. n. 33. and part. 36. : Baro* 
hie. : Fons. hoc. tit. n. 1. : Gothofr. in 1. 4. contra. C. hoc. tit. : Autumn- 
D. & C. eod. : Bugn. de 1. 1. abrog. 1. 1. sat. 207. ; Reinhard. de differ, jur- 
civ. and Saxon tit. de poen. differ. 124. Add what I have said on Inst. 4.5,1- 
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Section 8. 



Section 4. 



Section 5. 

(Injuries to slaves). 

Obsolete as I have said on Inst. 1.8. 



Section 7. 



Section 10. 



SUMMARY. 

1. What is the civil action 4. And a procurator not 
injuriarum. always allowed by civil 

2. It allows of a procurator. law. 

3. The criminal action is ; 5. Always nowadays. 
. discretional. 

(This par. relating mainly to the appearance of 
a procurator in a criminal prosecution, need not be 
translated — Tr.) 



Section 12. 



" This action (injuriarum) is extinguished by a person 
dissembling to have received the injury ; and therefore 
a person who has taken no account of the injury, that is 
who immediately on receiving it, has shown no resentment 
at it, cannot afterwards change his mind, and resuscitate 
the injury he has allowed to rest.'*^*^ 
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The Frisian Court held that the action was not lost by 
the parties joining in taking the sacrament.^ 



NOTE. 



^*^ If the person injured, though expressing indignation 
at the time, did not take any steps towards enforcing 
reparation within a year, the action was extinct. D. 47. 
10.17.6. : C. 9.35.5. 



TITLE V. 

Of obligations quasi ex delicto. 



Introductory paragraph. 



SUMMARY. 

1. A judge does not nowadays 2. Otherwise if through 

make a cause his own, if he fraud, 

gives a wrong judgment 
through want of know- 
ledge. 

• 

Just as by civil law, there is no liability for advice 
with non-fraudulent intent,^ so also by the customs of 
this age a judge is not liable, who gives a bad judgment 
through want of legal skill.^ And this is at any rate clear, 
from the fact that the most inexpert seek the judicial 
office, not in the least perturbed by the fear that they 
would make most suits their own, bv reason of their 



1 Sandel. 9. tit. 8. defln. 12. : See Perez C. 9.35.23.24. : Anton. Matthaeus 
de crim. 1. 47. tit. c. 1. n. 15. 

2. D50.17.47. 

•*'. Christin. vol. 4. decis. 95. n. 4. : Zypae not. jur. Belg. de appel. vers, 
in aliquib. : Vinnius. Fons. and Baro. hie. : Argentr. ad cons. Brit. art. 
33. not. 4. n. 4.5. : Bugn. de 1. 1. abrog. 1. 1. sat. 124.208. 1. 4. lem. 63. : 
Loyseau des offic. 1. 1. c. 14. n. 31. : Autumn, confer. C. de poen. Judic. 
and on 1. 15. Alius familias D. de Judic. 
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wrong judgment. And indeed it would be most unjust, 
it would be dealing ill with judges, especiallj^ the deputjj" 
ones (subalternis), if in so difficult a science as that of 
law and practice, amid so great a variety of opinions and in 
such a multitude of cases not brooking delay, and so not 
allowing time often for deliberation, they should be held 
liable to the risk of 6very case wrongly decided.^ This is 
so in regard to advice and judgments into which fraud 
does not enter ; otherwise, if fraud and deceit have been 
present, as for instance if the judge have been bribed, the 
civil action of fraud is available,^ and moreover he will be 
criminally liable to suspension, deprivation of office, or 
other discretionary punishment according to the latest 
law on the subject.^ 



Section 1. 



SUMMARY. 



1. Penalty of double obsolete. 

2. Person killed : liability to 
his widow and children, 
although they are not his 
heirs. 



3. The computation of life 
annunities elsewhere 
treated. 



The action nowadays^ for that which is thrown or 
poured down (upon another), is no longer for double, 
but for the exact amount of damage done. And for a man 
killed, the penalty is not nowadays 50 aurei ; but an action 
is given to the widow and to the children, even if they are 
not the heirs of the deceased,^ for as much as the judge 
finds just. For the judge ought to compute the medical 
and other expenses incurred in trying to save the life of 
the injured man, as well as the value of the services 



1 See what I have said on C. 10.30.1. 

^D. 50.17.47.: Rebuss. ad const, reg. de sent, execiit. art. 7. glos. 15. n. 
2. : Louet litt. 1. arr. 14. 

"Nader, ampliat. van Hoven van Hollant. tit. ult. art. 1. Add what 
I have said on C. 9.27.1. 

'^ As I have said on Inst. 4 3.9. : Autumn, confer, in 1. 5. si vers. sec. 6. 
praetor ait D. de his qui. effud. and on 1. 42. qua vulgo D. de Aedil. edict. 

•^Arg. D. 29.2.20. : Clar. sec. fin. quaest. 58 n. 32. • Christin. ad 1. 1. 
Mechhn. tit. 2. art. 34. n. 7.8. and art. 36. n. 1. : Sande 1 5. tit. 9. defln. 5, 
in fln. 
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Ill 



(operas), which they have lost, and will lose on account of 
his death, the calculation being made as if it were a life 
annuity that was being arrived at.^ As to the computation 
of life annuities, see what I have said on D. 35.2.68. 



TITLE VI. 
Of actions. 



SUMMARY. 



Therefore they are almost 
obsolete. 



1. Names of actions not 
nowadays stated in plead- 
ings. 

Under the provisions of the canon law, the name of the 
action is not nowadays stated in pleadings, but the 
substance and facts of the case are simply and clearly set 
forth, so that from them the nature of the action may be 
gathered.^ And hence the names of actions have almost 
fallen into desuetude; although that we use most forms of 
actions, no one versed in the courts can deny.^ 



Section 7. 



SUMMARY. 



1. Special hypothec not 
nowadays contracted un- 
less coram lege loci or 
before peers of the court, 
if it is feudal property. 



2. General hypothec before 
some judge in Holland. 



By our customs there is this difference between a pledge 



Add what I have said on D. 9.3.7. and 



1 Grot. Introd. 3.33.2. cum. seqq. 
on D. 47.12.10. 

^c. 6. dilecti. X. de judic. : Gudelin. de jure noviss. 1. 4. c. 5. in vers, 
tertium. : Christin. vol. 2. decis. 88. n. 7. : Bugn. de 1. 1. abrog. 1. 1. sat. 
185. : Fons. pract. des. Cours. hie. : Autumn, confer, du droict. inl. C. de 
edend. and in princ. D. eod. : Imbert. Pract. civ. and crim. 1. 1. c. 15. n. 4. 

* See what I have said on sec. 28. this Title. Add what I have said on 
C. 2.58. 
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and a hypothec, that a special hypothec of immovable 
property is not among us contracted by agreement, unless 
a deed in support of the contract be passed before 
a magistrate of the place, where the property is situated, 
if allodial,^ or before the peers of the court, if feudal.^ But 
a general hypothec requires at any rate a deed passed 
before some judge in Holland.^ But whether and when 
a pledge or a hypothec is extinguished by alienation, see 
what have said on C. 4.10.14. 



Section 9. 
" The action de constituta pecuniae 
See what I have said on the Title of C. 4.18. 



Section 10. 
" The action de peculio.'' 

See what I have said on the Title of D. 15.1. 



Section 11. 
Reference to the oath of a party. 
See what I have said on C. 4.1.1. 



1 Edict. 9 May 1529. 

a Edict. 9 May 1529 : missive Van Leenhove 22 Dec. 1569. n. 7. : Neostad, 
de Feud. c. ult. n. 26. : Grot. Introd. 2.42. just. n. 9. : Boer, ad cons. 
Bitur. tit. 4. sec. 4. 

sPolit. Ord. HoU. art. 35. Grot. diet. 2.48.28. 
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Section 12. 

As to defacing the praetor's tablet, see what I have 
said on D. 2.1.7. As regards the person who has 
summoned his parent without leave of the Court, see 
what I have said on D. 2.4.6. In regard to the person 
who by force carries off any one summoned to appear 
before Court, or fraudulently induces another to do so, 
see the Title of D. 2.7. and what I have said on C. 10.19.3. 
and C. 9.4.4. 



Section 13. 

"Prejudicial actions are those by which it is 
enquired whether a man is born free .... or whether 
he is the offspring of his reputed father.'* 

Obsolete, according to what I have said on Inst. 1.8. 



Section 14. 

SUMMABY. 

What the word dare signifies. 



After the formulas of the Roman law, lying in wait with 
their snare of syllables, have been completely done away 
with,^ a person can scarcely be said nowadays to take 
a wrong proceeding, who demands that his property 
may be restored to him,^ especially as the word " dare " 
(geven), also means among Latin authors, as well as among 
our own to, restore and to deliver. As to the double and 
quadruple penalty under the actio furti, I have said that it 
is obsolete.^ 



iC. 2.58.1. 

2 According to what I have said on this Title, above': Vinnius. hie. 

sQn Inst. 4 J. 5. and on the Title of C. 9.47. 
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Section 15. 



" Real actions are called vindications and personal 
actions . . . are called condictiones.'* 



See Gudelinusde jure noviss. 1. 4. c. 5. in vers, vocation! 
and what I have said on the Title of C. 3.32. 



Sections 17-27. 



(As to civil penalities under the Roman law.) 



These pecuniary penalties have fallen into desuetude, 
as I have said on the Title of C. 9.47. and on Inst. 4.5.5. 



Sectipn 28. 



SUMMARY. 



2. Observed nowadays. 
8. Though less noticeably. 



1. Difference between con- 
con tracts bonae fidei and 
stricti juris. 

Imbertus thinks that the distinction, which the pagan 
juris-consults made between contracts bonae fidei, and 
contracts stricti juris, should be ignored, because among 
Christians all transactions ought to be conducted with 
good faith -} which opinion truly is too fanciful ; for 
neither do transactions stricti juris allow of fraud ;* but 
the distinction was derived from a more liberal interpreta- 
tion in the one case, and a stricter construction in the 



^ Imbert. Enchir. hi verb, eviction, circ. fln. 
2Arg. C. 4.10.4. 
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other ;^ and as Paber- says, it is necessary that this 
distinction of ancient times should survive, or our whole 
system of jurisprudence will be upset. In fact, because 
we have ceased to use the names of actions^ the differences 
between them are not so noticeable, indeed I say, are partly 
obsolete nowadays,^ whence some have laid down that 
these classes of actions have became so merged by modern 
customs, that all seem to be, in point of force and effect, 
bonae fidei actions.^ 



Section 29. 



Action to enforce a marriage portion. 



See what I have said on C. 5.12.30. 



Section 33. 



'* Formerly if a plaintiff claimed in his intentio more 
than his due he failed in his action." 



I have said on C. 3.10. that the penalties for suing for 
more than is' due to the claimant, are obsolete. 



1 Sec. 30. this Title. 

^decis. 9. de error, pragm. err. 1. : Ritters. de differ, jur. 1. 3. c. 9. : 
Zypae. notit. jur. de dolo. : Molin. in tract, de eo quod interest, n. 213. : 
Fons pract des cours. n. 20. hoc. tit. : Papon notair. 2. 1. 3. divis. 6. d'act 
de bonne foy in princ. 

^As I have said on this Title, introductory. 

^ As I have said on C. 3.32.22. and on C. 8.38.12. 

^Gudelin. de jure noviss. 1. 3. c. 13. vers, sed quid morib. : Vinnius hie. 
n. 4 in fin. See also Argentr. ad cons. Brit. art. 283. glos. 4. n. 3.4. 
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Section 34. 



Section 35. 

SUMMARY. 

How an error in a claim is nowadays amended. 
(Not necessary to translate — Tr.). 



Section 37. 



SUMMARY. 



2. And by our customs. 

3. Exceptions. 

4. Not observed in France. 



1. By civil law, a husband 
sued by his wife for restitu- 
tion of her marriage 
portion, is only liable for 
as much as he can pay. | 

According to this section, a husband sued by his wife 
for restitution of her marriage portion, is adjudged to pay 
only so much as he can,^ and so D. loannes Dedel, a most 
honourable judge of the Court of Holland, informed me it 
was decided in that Court. But this rule is subject to 
eighteen exceptions, as Brunus^ mentions. In Prance 
however this marital privilege does not at all obtain.^ 



Section 38. 



SUMMARY. 



A partner only liable by 

civil law for what he can 

pay. 

Not observed (by us). 



8.4. The same privilege 
belongs by civil law and by 
our customs to a donor. 

5. Although in France it is 
otherwise. 

The civil law^ regarded partnership as having in itself 



^ Zypae. notit. jur. Belg. de jure. dot. in fin. 

^de cess. bon. quaest. 10. quart, quaest. princ. 

» Rebuss. ad const, reg. in prooem. glos. 6. n. 91. : Gk>thofr. and 
Autumn, conf. in 1. 16. sunt. qui. D. de re judic. again, Autumn, cons. 
Gallic, in 1. 55. uxor D. de donat. inter, vir. et uxor. 

* D. 17.2.63. 
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something of the nature of a brotherhood, and hence, 
according to this section, if one partner sues another, the 
plaintiff does not get more than the defendant is able to 
pay. But our law does not consider that there is 
anything in the nature of such a brotherhood among 
partners, but only sees a community of things between 
them, and hence by our customs and those of France, 
partners are sued, adjudged, and have execution levied 
against them, for the full amount of their 
indebtedness.^ A donor also according to this section, who 
is sued on his donation, is not by civil law condemned to 
pay more than he is able to give, and that alone, after 
deducting what he owes to others.^ But although the 
Doctors cited, say that this rule is also not observed in 
Prance, yet I think it agreeable to our customs.^ See 
what I have said on a similar matter on section 37 of 
this Title. Add what I have said on D. 42.1.16. 



Section 40. 

** So when a debtor who has made a cession of his estate to 
his creditors acquires a fortune." 

See what I have said on D. 42.3.6. 



TITLE VII. 

Of contracts with persons in the power of another. 



This Title, as far as it treats of slaves, is obsolete, 
according to what I have said on Inst. 1.8. Add what 
I have said on C. 4.26. 



1 Bugn. de 1. 1. abrog. 1. 1. sat. 12. : Autumn, confer, in 1. 6. miles. D. de 
re judic. : Gothofr. in 1. 16. sunt quidem eod. : Rebuss. ad const, reg. in 
prooem. glos. 5. n. 91. 

^D. 42.1.19.1. 

» Consul. J. C. Batav. part. 1. cons. 269. 
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Section 2. 

SUMMARY. 



1. By civil law ship- traders 2. How far nowadays, 

are liable singuli in 
solidum ; and unfortun- 
ately so. 

It was badly enacted by the Roman laws, says Grotius, 
that shiptraders should be liable singuli in solidum for the 
acts of the master ; for this is neither in keeping with 
natural equity, which is satisfied if each owner is sued 
according to his share (in the vessel), nor is it in the 
interests of public policy; for men would be deterred from 
trading with ships, if they are afraid lest by the act 
of the master, they should be held liable as if ad infinitum, 
and so among the people of Holland, where trade has 
flourished vigorously from early times, this Roman law, 
neither then or now, has been observed ; in fact it has 
been laid down on the contrary, that all the owners 
together are not liable, under this action, for more than 
the value of the ship, and what of theirs is in her.^ So 
that nowadays, shiptraders and merchants are only liable 
in solidum, if they have placed such an amount in the 
partnership ; and are released from judgment in solidum 
by tendering the whole of what they are found to possess 
in the partnership, and so it was decided in the Supreme 
Court of Holland, says Coren.^ 



Section 7. 

" The Senatus Consultum Macedonianum which 
prohibits money to be lent to children under power of 
their parents." 

See what I have said on the Title of C. 4.28. 



^Grot. de jure belli 1. 2. c. 11. n. 13. and Introd. 3.1.31. 

^Obs. 40. in vers, de gedaegdens. : Add Christin. vol. 1. decis. 165. n. 
11. and per totam and decis. 108 per tot. and n. 9. : Gail. 1. 2. obs. 24. n. 9. : 
Hect. Felic. de societ. c. 30. n. 32. : Consult J. C. Batav. part. 2. cons. 235. 
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TITLE VIII. 

Of noxal actions (as regards slaves). 



Obsolete, according to what I have said on Inst. 1.8. 



TITLE IX. 
Of damage by animals. 



Introductory paragraph. 



SUMMARY. 



1. Giving up in satisfaction 
of damage. 

2. Not observed in Germany. 

3. And in Saxony, if the owner 
retains the noxious animal. 



4. And some say the same 
obtains with us. 

5. But they are mistaken. 



According to this section, if a four-footed animal, 
which has inflicted damage is given up in satisfaction 
thereof, it releases the owner from liability. But by an 
Imperial ordinance the damage done is now estimated, 
and the owner is liable at the discretion of the 
arbitrator or judge, to pay it for the injury done.^ And 
the same law obtains in Saxony, if the owner retains 
the animal ; but if after it has done the injury, he has 
abandoned it, he is free from liability.^ And hence by the 
customs of the present age, say Bussius^ andVinnius,^ the 
giving up of the animal in satisfaction of the damage done, 
is not observed. From whom I dissent; for it is universally 
held and is founded on the clearest equity, that our 
things do not fix us with liability beyond their 



1 Ordon. Imp. art. 130. 

2 Wessemb. par. D. hoc. tit. n. 6. 
®inl. 1. sec. plane. D. hoc. tit. 
^in sec. 1. caeterum. Inst. hoc. tit. 
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value.^ So every one can abandon a building, which ha&^ 
caused damage to another ;^ so a usufructuary, who is 
prepared to give up his usufruct, is not to be compelled 
to repair the homestead, in the cases in which this would 
otherwise be incumbent upon him; in fact, after 
proceedings have been taken against him and issue joined, 
if he is prepared to surrender his usufruct, he is to be 
absolved.^ So also a vassal renouncing his feud even 
against the wishes of the lord, is released from rendering 
feudal service and other feudal obligations.* So that, 
apart from the authority of any Ordinance, the equity of 
this rule is not to be departed from in practice, and if 
a four-footed animal causes damage, I think that 
nowadays also among us, the option to give the animal 
up in satisfaction of the damage, is in the discretion of 
the owner/*^ ^ 

NOTE. 

<*^Grotius (3.38.13.) quoted by Groenewegen, is against 
him as regards damage done by a dog (Maasdorp's trans, 
p. 497). In Parker vs. Reed (21. S.C. 496) it was held that 
an owner is not liable for damage done by an animal 
belonging to him, without some proof of negligenca 
{culpa) on the owner's part, and that the rule of law that 
an animal could be surrendered in satisfaction of damage 
done by it, might fairly be said to fall within the principles 
laid down in Seaville vs. Colley (9 Juta 39) and therefore be 
considered to be obsolete. 



Section 1. 

I have said that this penalty of double the value of the 
damage done is obsolete, on Inst. 4.3.9., on Inst. 4.3.1., on 
Inst. 4.5.1. and on the Title of C. 9.47. 



ID. 39.2.7.1. 

2D. 39.2.7. in fin. 

8D. 7.1.64. 

*1. 2. Feud. tit. 38. de Vasal, qui. contra. : Gudelin. dejur. feud, part, 
5. c. 1. n. 1. 

« Grot. Introd. 3.38.13. : Costal in 1. 1. D: hoc. tit. Fons. pract. des. cours^ 
hie. 
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TITLE X. 

Of those through whom we are able to conduct an action. 



Section 1. 



SUMMAKY. 



1. The office of a procurator i 2. Now it is public, 
was formerly a private one. I 

According to this section, the office of procurator was 
formerly a private one, and any one could act as such 
upon the authority of his principal. But by modern 
customs the office is a public one, and almost in every 
forum, there are certain persons admitted and sworn, who 
alone perform the duty in judicial proceedings.^ 



TITLE XI. 
Of security. 



Section 2. 



SUMMARY. 



1. Security judicatum sisti i 2. In its place is selection of 
obsolete. I domicile. 

Security to appear and receive judgment is 
obsolete.^ But in its place has come the rule that an 
extraneous litigant ought to select or constitute a domicile 



^Merula prax. civ. 1. 4. tit. 18. c. 1. n. 7. : Gudelin. de jur. noviss. 1. 4. c. 
4. in fin. : Zypae. notit. jur. de procar. in princ. : Vinnius. and Fons. hie. : 
Autumn, confer, in princ. D. and C. de. Procurat. 

*Merul. Prax. civ. 1. 4. tit. 41. c. 1. n. 1. : Zypae. notit. jur. de satisdat. : 
Bebuss. ad const, reg. in prooem. glos. 5. n. 37. : Baro and Fons hie. n. 2. : 
Bugn. del.l. abrog. 1. 1. sat. 228. 1. 4. lem. 30. and 62. : Loyseau des ordres. 
c. 8. n. 39. : Autumn, confer. D. qui satisd. cogant. and in auth. qui semel 
C. quomodo and quando Index, sent. prov. 
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within the jurisdiction of the judge, where he may be 
served or cited as occasion requires.^ 



Section 3. 



SUMMARY. 



Whether a procurator is allowed to appear without 
a power, if he gives security rem ratam. 



Nowadays a procurator is not allowed to appear without 
a power, even if he gives security that his intervention 
will be notified by his principal.^ Which rule however 
is not uniformly observed always, or everywhere.^ 



Section 4. 



SUMMARY. 



1. ^Gcu.v\ty judicatum solvi, 

2. Security juratoria. 



3. Security to appear when 
judgment is given. 



Security judicatum solvi is not nowadays accustomed to 
be given, unless either of the litigants being without 
domicile here (extraneus), is suspected of not being solvent 
or of meditating flight.^ And if any one is unable to give 



iMerul. diet 1. in fin. D.D. supra allegati. : Christin. vol. 2. decis. 145. 
n. 13. : Damhoud. Prax. civ. c. 99. n. 5.6. : Rebuss. ad const, reg. torn. 3. 
de domini elect, art. unic. : Imbert. Inst, forens. 1. 1. c. 30. : Bugn. del.l. 
abrog. 1.1. sat. 25. : Wessemb. D. qui satisdat. cogant. n. 6. 

2 D. 3.3.65. : Novel. 128. c. 10. : Vinnius hoc. tit. in fln. : Merul. prax. civ» 
1. 4. tit. 18. c. 2. and c. 8. : Zypae. not. jur. Belg. in fln. princ. de Procur. : 
Argentr. ad cons. Brit. art. 96. not. 5 n. 3. : Mornac. in 1. 35. sed. & hac 
sec. ult. D. de procur. 

•^ See. Christin. vol. 2. decis. 108. in fln. & decis. 109 n. 2. cum. seqq. : 
Imbert. pract. civ. and crim, 1. 1. c. 17. n. 38. : Autumn, confer, in fln. C. 
de procur. 

^Costum van Antwerp, tit. 63. art. 7. cum seqq.: Merulaprax. civ. 4. 41. 
1.3. : Vinnius hoc. tit. in fln. : Mornac. in 1. 35. sed and hac sec. ult. D. de 
procur. : Annae Robert, rer. jud. 1. 4. c. 11. : Autumn, confer ad rubr. D. 
judicat. solv. and the rest of the Doctors there cited, on sec. 2. sed hodie 
hoc tit. 
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this security, his personal security to remain and abide 
by the judgment, on oath that he cannot find sufficient 
sureties (cautio juratoria^^^ ) is taken,^ the other security 
mentioned in this section namely that he will himself 
appear at the time the judgment is given, has at any rate 
fallen into desuetude, according to what I have said on the 
Title of C. 7.48. 



NOTE. 

^*^ See as to cautio juratoria, note to sec. 2. Merula prax. 
civ. Book. 4. tit. 41. c. 1. and Voet 2.8.1. and 4. 



Section 5. 



SUMMARY. 



1. 



Any one may intervene 
for an absent defendant. 

2. Without security. 

3. But a judgment against 
the principal defendant 



can also be followed by 
a writ of execution. 
4. The subject of intervention 
treated elsewhere. 



It is lawful for any one to intervene for an absent 
defendant and take up his defence, if he is interested ; for 
he who says that his interests are involved, defends his 
own case,^ and hence by our customs, a person so 
intervening, no more gives security jtidicatum solvi, for the 
amount involved in the action, than any one else.^ But it 
is worthy of note, that according to the practice of the 
Court, this intervention, by which the principal defendant 
is rescued from default, is not allowed except upon this 
condition, that the judgment, if against the principal 
defendant, can at any time be followed by a writ of 
execution. Upon this subject of intervention, see 
Gail^ and Merula.^ 



iC. 1.3. auth. *' generaliter ". 

2 D. 49.4.2. in fin. 

^Regarding which see what I have said on the preceding section. 
-^1. 1. obs. 69. cum. seqq. : Merul. prax. civ. 1. 4. tit. 47. andD. D. there 
quoted in fin. 
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Section 7. 

Applying the rules of this Title to the whole Empire. 
See Radelant Tract, decis. 117. 



TITLE XII. 

Of perpetual or temporari/ actions and of those tvhich 
pass to heirs or against heirs. 



Introductory paragraph. 



SUMMARY. 



4. Of the modern prescription 
of a year and a day. 

5. Why a day added to the 
year. 



1. The praetorian actions 
unwisely limited to a year 
by the civil law. 

2. Edicts of nowadays, per- 
petual. 

3. Of superannuation of 
orders of Court, elsewhere 
treated. 

1. Unwisely, unless I am mistaken, was it provided by 
the Roman laws according to this section, that the 
praetorian actions were so prescribed, because the 
authority of the praetor only lasted for a year ; for the 
praetor ought not to have been regarded, but the 
praetorship and the praetorian function and power, 
which is not changed or put an end to, by change of 
officers ;^ influenced by which reason, the Romans began, 
according to this section, to extend many praetorian 
actions into perpetual ones. As far as concerns our 
customs, edicts are not only made by the praetor whose 

ID. 5.1.76. 
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ituthority among us is perpetual, but even by the 
Municipal Magistrate, and therefore as if they were 
all senatus consulta, are perpetually in force.^ In the 
country districts, jurisdiction usually followed hereditary 
offices, and in their own right belonged to the lords 
of the districts ; and their edicts and ordinances 
which once were limited by the praetorian rule,2 
nowadays also, as if their source were a lex or 
constitution, have perpetual force.^ With regard to orders 
of Court, which are superannuated in a year, I have made 
my remarks on Code 1.23.2. It may further be noted that 
the praetorian actions, which by common law are annual 
in duration, last by the law of France for a year and 
a day.^ Again, as often as mention is made in local 
enactments among us, of a prescription of a year, a day is 
always added to the year y* and this day is believed to 
be added in order to avoid a dispute, as to whether the year 
is completed as soon as the last day of it arrives.^ 



Section 1. 



I have said on C. 4.17. that the heir of a deceased person 
sued for damages for the wrongful act of the deceased, is 
without exception liable in solidumJ''^ 



NOTE. 

^*^ Such actions, as far as they lie, would of course 
nowadays be brought against the executor of the estate 
of the deceased. 



iC. 1.16 L un. 

2 Inst. 1.2.7. 

^ Zypae. not. jar. Belg. de dignit. in vers, de principum. 

*Baro. hie. : Bugn. de 1.1. abrog. 1.1. sat. 209. 

* Grot. Introd. 1. 2. part 7. sec want. n. 28 cum seqq. and my note thereon : 
Hogerbeets van het aanleggen der process, in princ. vers. ooc. mag. 
pag. (mihi) 5. : My remarks on C. 9.22.12: as to what the rule is under 
feudal law, C. un. in vers, praetorem de prohib. feud, alien, per Frider ; 
and seems to have traced the origin to canon law, c. 8. constitutum X. 
de in integr. restit. 

^'Barohic. 
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TITLE XIII. 

Of exceptions (and pleas). 



SUMMAKY. 

1. All exceptions are nowadays 1 2. Exceptions to this, 
to be taken together. I 

Nowadays it has becouie the rule in many Courts, in 
order to lessen litigation, that all exceptions at any rate, 
should be taken at one and the same time.^ But there is- 
an exception to this, in the case of the exception of forum^ 
ot litis finitae, of lis pendens, of compromise, and of agreement 
to go arbitration.^ 

Section 2. 
As to the exception non numeratae pecuniae. 
See what I have said on the Title of C. 4.30. 



Section 4. 
As to the exception jus jurandi. 
See what I have said on C. 4.1.1. 



Section 10. 
As to the exception padi conventi. 
See what I have said on C. 3.10. 



^Merul.prax. civ. 1. 4. tit. 40. c. 1. n. 6. : Vinniushoc. tit. in fin.: Christin, 
vol. 4. decis. 174. n. 15. : Gudelin. de jure noviss. 1. 4. c. 7. in vers, utrum 
in fln and c. 8. in vers, porro. in fin. : Imbert. pract. civ. and crim. 1. 1. c. 
31. n. 2. : Mynsing. cent. 5. obs. 89. : Damhoud prax. civ. c. 139. : Wielant 
pract. civ. tyt. 5. c 20. 

'-^Instruct, cur van Hollant. art. 88. ejusd. ampliat. art. 10. : Ordon. van 
Justit. in de steden, art. 12. Merula and Vinnius. diet. loc. 



INSTITUTES— BOOK IV. 127 

Section 11. 



Exceptions to procurators have fallen into desuetude, 
according to what I have said on Inst. 4.10.1. Add what 
I have said on C. 2.13.18. 



TITLE XIV. 
Of replications. 



Section 2. 



In order to limit litigation, the triplicatio (surrejoinder) 
is not allowed by our customs, unless allowed by the 
Court for cause. Fons^ says the same rule held in 
France ; Reinhard,^ among the Germans. 



TITLE XV. 

Of interdicts. 



As to these possessory interdicts (in order that I may 
be brief) see Merula prax. civ. 1. 4. tit. 23. c. 5. and tit. 24. 
c. 10. : Damhoud prax. civ. c. 33. usque ad c. 47. : Wielant. 
ad Const, reg. tom. 3. tract, de mater, poss. Fons. hoc. tit. 
I have remarked upon the obsolete formulas of interdicts 
on C. 8.2. 



1 Ampliat Instr. cur. Holland art. 12. Merul. prax. civ. c. 4. tit. 46. c. 1. 
n. 4. : Vinnius hie. 

2 hie. 

*de differ, jur. civ. and Saxon. 1. 2. part. 6. differ. 59. 
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TITLE XVI. 

Of the penalty for rash litigation. 



SUMMARY. 



6. Penalties of double etc. 

obsolete. 
6. The penalties nowadays 

for rash litigation, treated 

elsewhere. 



1. Oath against false actions 
not observed in France. 

2. In Saxony. 
8. Use rare in Belgium. 
4. Advocates and attorneys 

do not nowadays take an 
oath with every case, but 
once a year. 

Rebussus^ says that the oath against bringing 
a false charge or actions is not observed in France. 
Wissenbach^ says the same in regard to Saxon customs. 
As to our customs, although the oath is not often used 
in judicial proceedings, its use has not however become 
entirely obsolete.^ Fred. Sande^ says the same as to the 
customs of Gelderland and Zutphen ; the advocates and 
attorneys of each side do not take the oath in each 
individual case, but once for all, when they are admitted 
to practise, which however among us they are bound to 
renew yearly, at stated times. Of the desuetude of the 
pecuniary penalties of triple and quadruple I have spoken 
on Inst. 4.6. and C. 9.47. As to the penalties nowadays 
for rash litigation, see the latest Instructions of the Court 
of Holland of 1644. 



Section 2. 



SUMMABY. 



1. By civil law the person 
condemned in the actions 
tutelaCf mandati etc. be- 
come infamous. 



2. Nowadays otherwise. 

3. Whether the person con- 
demned in the actio 
injuriarum becomes in- 
famous. 

According to this Title, a person condemned in the 



1 Ad const, reg. in proem, glos. 5. n. 50. : Bugn. de 1.1. abrog. 1. 1. sat. 3. " 
Autumn, confer, ad rubr. C. de jurejur. propter column. 

2 par. D. de jurejur. n. 9 : Fachin. de differ, jur. civ. and Saxon 1. 1. diff. 
47. and Rheinhard. tract, eod. tit. de judicial, differ. 81. 

8 Gudelin. de jure noviss. 1. 4. c. 8. in fin. : Vinnius hie. 2.4. 
^ ad cons. Feud. Geldr. tract. 3. tit. 1. c. 4. See Merula prax. civ. 1. 4. tit. 
44.: Sande 1. 1. tit. 9. defln. 2. and what I have said on the Title of D. 11.1. 
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actions affecting one's fame, such as tutelae, mandati, 
depositij pro socio, is ipso jure branded with disgrace, if the 
name of the action, and in addition the reason of the 
decision, are mentioned in the judgment.^ But since 
nowadays, as I have mentioned on the Title of Inst. 4.6., 
it is not the custom to insert the name of the action in 
the pleadings or in the judgment,^ by our customs and 
those of others, no civil proceeding affects one's fame ; and 
infamy is not added to the penalty either for the reasons 
of the judgment, or because of the kind of action.^ Further 
although according to this section, persons condemned, in 
the action injuriarum, to retr^w3t what they have said, are 
by civil law infamous, yet by canon law a person did not 
incur infamy for a petty injury of this kind.^ Hence, if in 
accordance with the character of the race, quarrels and 
reproaches are indulged in, through lack of self-control, 
it is right for the judge to protect the legal reputation 
(existimatio) of the condemned in his judgment.^ 



Section 3. 



As to summons of ascendants, etc. 



See what I have said on D. 2.4.4.1. 



ID. 3.2.2.2. : C. 2.12.2. 

2 Zypae. notit. jur. Belg. de sentent. in vers. sed. : Autumn, confer, diet. 
sec. 2. in vers, semper enim. 

* Zypae notit. jur. ex quib. cans, infam . irrog. in fin. : Autumn, confer, 
ad rubr. C. eod. ; Loyseau. des offlc. 1. 1. c. 13. n. 50.51.64. : Argentr. ad 
cons. Brit. art. 259. Glos. 1. n. 2. and art. 274. in princ. n. 12. 13 : Add 
what I have said on C. 1.21.3. on Inst. 1.26.6. ; Inst. 4.1.6. and on D. 3.2.22. 

*C. 23. cum te X. de sent, and re judic : Gail. 1. 2. obs. 102. 

* Zypae. not. jur. ex quib. cons, infam. irrog. in vers, injuriarum. see 
Annae. Robert, rer. judicat. 1. 4. c. 12. and Anton. Matth. de crimin. 1, 48. 
tit. 18. c. 4 n. 15. 



130 GROENEWEGEN 

TITLE XVII. 

Duty of a Judge. 



Introductory paragraph. 

I have dealt with the q[uestion whether and when 
a judge ought to decide nowadays, according to the Civil 
law, on Inst. Preface. 

Section 2. 

"But if the possessor (adjudged to give up) states that 
it is out of his power to give up the thing at once." 

See what I have said on C. 7.54. and C. 3.32.22. 



Section 7. 

" In these actions anything adjudged, becomes at once 
the property of the person td whom it is adjudged." 

See what I have said on Inst. 3.23. 



TITLE XVIII. 

Of public 2>^'osecutio7is. 



Section 1. 

Nowadays the right of prosecutions is entirely in the 
hands of the procurators of the Fisc, and is not allowed 
to any one of the people,^*^ as I have said on the Title of 
C. 9.1. 

NOTE. 

(a) Private prosecutions are nowadays allowed in 
certain circumstances. See ord. 40. of 1828. sec. 13. and 
seqq. 
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As to adultery, bestiality, seduction, boast of connection, 

prostitutes. 



SUMMARY. 



1. 

2. 
3. 
4. 



6. 
7. 
8. 
9. 
10. 

11. 



Penalty for adultery by 

civil law. 

Not observed. 

Modern punishment. 

Whether by divine law it 

ought to be capital. 

Meaning of Levit. 20.10. 

Deut. 22. vers. 22. 

Denied. 

In Calvin's opinion. 

Peter the martyr. 

And others. 

Although adultery is 

a very grave wrong. 

Penalties of the Mosiac 

law can nowadays be 

altered. 



12. Punishment by civil law 
of prostitutes. 

13. Modern punishment. 

14. Punishment for bestiality. 

15. Punishment by civil law 
for seduction. 

16. By canon law. 

17. Nowadays. 

18. No punishment for 
connection with a widow. 

19. With a young girl under 
age of puberty. 

20. Punishment for boasting 
of connection with an un- 
married woman of honest 
fame. 



By the civil law adultery is punished with 

death.^ But these penalties according to our 

customs and those of others have fallen into 
desuetude.^ Among us persons guilty of adultery are 
punished with perpetual infamy, pecuniary fine and exile, 
especially for a repeated offence, as is more fully provided 
in the Political Ordinance of Holland art. 15. and 
following articles, and the Political Ordinance of 

Zeeland art. 30 and following articles^*^ 

Further the same Lex Julia also punished with death, 
prostitutes.^ But by modern customs they are burnt 



iC. 9.9.30. secult. 

*See Anton. Matth. diet. c. 2. n. 2. : Damhoud. prax. crim. c. 89. n. 5. : 
Zypae. not. jure Belg. de adult, in vers, caeterum. : Clar. sec. adulterium 
n. 7. in fln. : Eebussus ad const, reg. in prooem. glos. 5. n. 108. : Autumn, 
confer ad rubr. C. 9.9. : Bugn. del.l. abrog. 1. 1. sat. 162. 

8hic. C. 9.9.31. : add Novel. 77 and 141. 



182 GROENEWEGEN 

alive^ But if any one has connection with an 

animal he is without doubt burnt alive and reduced to 

ashes The penalty of the civil law according 

to this section for seduction without force has fallen into 
desuetude.^ The deflowerer of a virgin is bound to dower 
and to marry her, if she and her father consent thereto. 
But nowadays, by general custom in most places, it is left 
to the seducer to say whether he will dower her or marry 
her.^ This so far as concerns a virgin : otherwise, if any 
one has connection with a widow without force, he is not 
liable by our customs.* But if any for the sake of 
slandering her, publicly boasts of having had connection 
with an unmarried woman of .good fame, or of having 
married her, he is punished at the discretion of the 
judge.^ As to connection with a girl under the age of 
puberty see my references on D. 48.19.38.3. As to rape 
see what I have said on section 8 of this Title. 



NOTE. 

^*^ Upon the principles laid down in Seaville vs. Colley 
(9 Juta 39) it would appear that prosecutions for the 
crime of adultery are now obsolete. 



Section 5, 



SUMMAEY, 



Nowadays an attempt or 
bare intention to commit 
a crime without effect is 
not punishable, unless in 
the more terrible crimes. 



3. Punishment for killing by 

magic charms. 
2. Or unless arrived at the 

next stage to commission 

of the crime itself. 



The civil laws punishing bare attempt or intention to 

^ as say Damhoud. prax. crim. c. 96. n. 12. : Gudelin. de jure noviss. 1. 5. 
c. 18. in vers, transeo : Clar. sec. sodomia. n. 4. : Papon. 1. 24. tit. 10. arr. 
6. : Argentr. ad cons. Brit. art. 588. : Gnenois in addit. ad Imbert. pract. 
judicar. 1. 3. c. 22. n. 21. 

^Zypae. notit. jur. Belg. ad 1. Inst, de adult, in vers, stupr. : Perez. C. 
eod. n. 48. 

*Grot. Introd. 3.35. sec. uit beslaping. : Neostad supr. senat. decis. 52. 
in princ. Damhoud. prax. crim. c. 92. n. 6. : Perez. C. ad 1. Jul. de adult, 
n. 51. : Sande 1. 2. tit. 1. defin. 10.: Clar. sec. stuprum. n. 3.: Papon. 1. 22. 
tit. 9. arr. 9. Faber. C. 1. 9. tit. 7. defin. 5. 

^ Sande and Faber. diet. loc. : Clar. sec. stuprum. n. 4. : Gomez, ad 1. 80. 
Tauri. n. 14. 

s Sande 1. 5. tit. 8. defin. 5. 
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commit a crime without carrying it out, are nowadays 
not observed, unless in treason {laesae majestatis) and 
other of the more terrible crimes, so that if any one goes 
about with a lethal weapon intending to kill a man, by 
the customs of nearly all nations he is not punishable, 
unless he has arrived at the next stage to commission of 
the crime (ad actum proximum pervenerit) ,^^^ in which 
case he is sometimes punished on a consideration of all 
the circumstances, and at the discretion of the Judge, 
with the ordinary penalty of the Lex Cornelia (death), 
sometimes with a more lenient sentence.^ According to this 
section, they who cause death by magical charms are 
punished with death under the same Lex Cornelia ;^ and 
rightly so: for it does not matter with what kind of 
instrument a person is killed, so long as he has been 
killed. But since the sounder views of our age refuse to 
believe that men are killed by bare magic, it would be 
superfluous to say more on this subject.^ 

NOTE. 

^*^ An attempt to commit is nowadays punishable, under 
Statute ; but where it would be impossible to commit the 
crime in the circumstances, an attempt in such 
circumstances to commit it, will not be punishable {Q. vs. 
Topken and Skelly 1. App. c. 471). 



Section 6. 



SUMMAEY. 



3. Punishment for infanticide 
when child born alive. 

4. Or if that uncertain. 



1. Punishment for parricide 
elsewhere various. 

2. What among us. 

This kind of torture (referred to in the section) has 

1 Gudelin. de jure noviss. 1. 5. c. 18. in vers. mox. dictum. : Zypae. not. 
jur. Belg. ad. 1. Corn, de sicar. in vers, and quia, and tit. ad. 1. Julia 
Majestat. in vers, in tumultib. : Perez. C. and 1. Corn, de sicar. n.' 5.6. : 
Sande 1. 5. tit. 9. defln. 11. : Rebuss. and const, reg. in prooem. glos. 5. n. 
18. : Bugn. de 1.1. abrog. 1. 1. sat. 56.71. and 160. : Papon, notair. 2. 1. 7. 
d'homicide in vers. il. est. vray. : Anton. Matth. de crim. 1. 48. tit. 5. c. 
1. n. 3. c. 3 n. 11. and tit. 6. c. 1. n. 7. and tit. 18. c. 4. n. 13. : Faber. C. de 
poen. defln. 20 . : Gomez, torn. 3. resol. c. 3. n. 11.30. : Clar. sec. fln. quaest. 
92. : Farinac. prax. crim. quaest. 124. : Wessemb. par. D. ad. 1. Corn, de 
sicar. n. 16. circa, fln. : Add what I have said on C. 1.3.5. 

2 Wessemb. par. D. ad. 1. Com. de. sicar. n. 30. : Reinhard. de differ, jur. 
civ. and Saxon de poen. differ. 131. 

^ See what I have said on C. de mathematic. 
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ceased to be observed, and nowadays parricides are 
punished variously, according to the custom of the 
particular country.^ By our custom, parricides are bound 
to a wheel or a cross, their bodies quartered, and exposed 
to public gaze. But mothers who destroy their infant 
children are punished more leniently, and usually in the 
same way as they killed the child : for they who drown 
their infants, are drowned; they who kill their infants in. 
any other way are beheaded or hanged, and their bodies in 
such cases, for the terror of others, exposed to view. But 
if it is not certain that the child was born alive the 
capital punishment is remitted, and beating is ordered in 
its place, of which Sande^ treats more fully and to whom 
for the sake of brevity I refer the reader. 



Section 7. 



SUMMARY. 



knowingly and wilfully 
(crimen falsi). 

2. Punishment under divine 
law. 

3. Under feudal law. 

4. French. 

5. Modern. 



1. Civil law punishment for 
any one who shall have 
written, sealed, read, or 
substituted a false testa- 
ment or any other 
document, or who shall 
have made, cut, or 
impressed a false seal. 

According to this section, the punishment by ancient 
law for the crimen falsi was, in the case of slaves, the 
extreme penalty, and in the case of freemen, deportation. 
By the law of the Code regard of persons was abolished, 
and he who committed the crimen falsi was deported, or if 
the magnitude of the crime demanded it, was put to 



^On which see Gudelin. de jur. noviss. 1. 5. c. 17. in vers, penult. 
Damhoud. prax. civ. c. 87. n. 3. : Perez, C. de his qui parent, vel liber, 
occid. n. 3. : Anton. Matth. de crim. 1. 48. tit. 6. c. ult. n. ult. : Wessemb. 
par. D. ad 1. pompejam de parricid. n. 5. : Gomez, resol. torn. 3. c. 3. n. 3.: 
Clar. sec. parricid. n. 5. : Rebuss. ad const, reg.inprooem. glos. 5. n. 109.: 
Bugn. del. 1. abrog. 1. 1. sat. 238. : Autumn, confer, in. 1. 1. D. ad. 1. Jul. 
de parric. and ad. rubr. C. de his qui parent. : Gnenois in addit. ad 
Imbert. pract. civ. and crim. 1. 3. c. 22. n. 14. 

M.S. tit. 9. deiin. 3. 
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death^ .... In France under royal constitution, the 
penalty is death. Among us also there is in existence the 
edict of Charles V of 30. Jan. 1545 under which the 
crimen falsi in regard to whatever documents committed, 
is punishable with hanging. But this severity is not 
observed by our modern customs ; for some are sent into 
exile, on others flogging is inflicted in addition, according 
as seems just to the Judge, so that the civil law of the 
Romans seems almost to have been restored to use.^ 



Section 8. 



SUMMARY. 



1. Punishment for public or 
private violence nowadays 
discretionary. 

2. For rape it is capital. 

3. The punishment for the 



crime not yet fully 
committed is less severe. 

4. Punishment for burglary. 

5. Abduction of a virgin 
elsewhere treated. 



He who has connection with a virgin or 

a widow by force against her will,^*^ is beheaded or 
hanged.^ But for an attempt not yet consummated, he is 
after being flogged sent into exile, as Sande says has been 
judicially decided.^ 



NOTE. 



^*^ Capital punishment for rape has within recent years 
been inflicted and carried out in two cases in the Cape 
Colony. 



1 C. 9.22.22. 

'Gudelin. de jur. noviss. 1. 6. c. 20. in vers, aliud. crimen. : Zypae. notit. 
jur. Belg. de fals. : Damhoud. prax. crim. c. 119. cum. seqq. : Christin. 
vol. 4. decis. 199. n. 11.12. : Clar. sic. falsum. n. 16.31. : Menoch. de arbitr. 
judic. cas. 306. 

*Cur. Holland, decis. 47. in fin. ; Damhoud. prax. crim. c. 92. n. 3 Deut. 
22.25. : Zypae. not. jur. Belg. ad 1. Jul. de adult, in vers, stupro. : Wissenb. 
par. eod. n. 22. 

M. 6. tit. 9. defln. 11. 
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SUMMARY. 



1. Penalty by civil law for 
embezzlement of public 
money. 

2. By French law. 
8. Nowadays. 

4.5.6.7. Who are liable by 
civil law de residuis. 



8. Nowadays. 

9. Penalty by civil law for 
sacrilege. 

10. By our customs. 

11. Of others, treated else- 
where. 



By the same lex Julia are punished 

with death those who steal anything sacred or belonging 
to a religious body^ .... But since the spirit of our age 
refuses to believe that beyond their sacred use, any sanctity 
adheres to or resides in ecclesiastical things,^ by our 
customs sacrilegious thieves are not punished any more 
severely than any other thieves 



Section 10. 



Penalty for man- or child-stealing. 

Persons who steal children are, by divine law, punished 
with death^ ; also by the canon law,* civil law^ and by 
our customs and those of others : that is, if it is done with 
the design of concealing their whereabouts,^ but if with no 
such design, they are punished less severely and are usually 
flogged and sent into exile."^ 



ID. 48.13.6.9. 

2 As I have said on Inst. 2.1.7. 



sExod. 21.16. : Deut. 24.7. 
*c. l.X. defurt. 
«C. 48.15.7. andl. ult. 

« Clar. sec. fin. quaest. 68. n. 31. : Perez. C. ad. 1. Fab. de plag. n. 6. 
■^ Clar. and Perez, diet. loc. as appears to me to have been decided 
according to our archives by the Delpho- Batavian Schepenen 1. Oct. 1640. 
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Bastards, inheritance 
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Bestiality, punishment for 




4.18.4 


Boasting connection 




4.18.4 


Bonorum possessiones 
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Burglary, punishment 


C. 


4.18.8 


Capitis diminutio 


1.16 


Captures in war 




2.1.17 


Children, inheritance 




see ab intestato 


Child-stealing ... 
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Civil law, authority of 
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4.6.14 


Delict 
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Doctors, unskilfulness 
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Domicilium citandi 
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Donation 


E. 
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Exceptions, to be taken together 
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Of forum 
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lis finitae 
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Fisc, inheritance 

public prosecution 
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Judicatum sisti 
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4.12 
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Legacies 



2.1.29-30 
see Will 
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